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U.S. Customs Service 


Treasury Dectstons 


(T.D. 85-127) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 

522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 

fied buying rates for the dates and foreign currencies shown below. 

The rates of exchange, based on these buying rates, are published 

for the information and use of Customs officers and others con- 


cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C.). 


Greece drachma: 
July 1, 1985 
July 2, 1985 
July 3, 1985 
July 4, 1985 
July 5, 1985 
Israel shekel: 
July 1-5, 1985 
South Korea won: 
July 1-2, 1985 
July 3, 1985 .001141 
July 4, 1985 Holiday 
July 5, 1985 .001141 
Taiwan N.T. dollar: 
July 1, 1985 .025031 
July 2, 1985 .024969 
July 3, 1985 .025031 
July 4, 1985 Holiday 
July 5, 1985 .024969 
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(LIQ-03-01 S:COM CIE) 
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Dated: July 5, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-128) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C.). 


Greece drachma: 
July 8, 1985 $0.007479 
July 9, 1985 .007547 
July 10, 1985 .007605 
July 11, 1985 .007657 
July 12, 1985 .007722 
Israel shekel: 
July 8-12, 1985 N/A 
South Korea won: 
July 8, 1985 .001142 
July 9-10, 1985 .001143 
July 11, 1985 .001144 
July 12, 1985 .001142 
Taiwan N.T. dollar: 
July 8-9, 1985 .024969 
July 10, 1985 .024950 
July 11, 1985 .024931 
July 12, 1985 .024956 


(LIQ-03-01 S:COM CIE) 


Dated: July 12, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 





U.S. CUSTOMS SERVICE 
(T.D. 85-129) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C.). 


Greece drachma: 
July 15, 1985 
July 16, 1985 
July 17, 1985 
July 18, 1985 
July 19, 1985 
Israel shekel: 
July 15-19, 1985 
South Korea won: 
July 15-18, 1985 .001143 
July 19, 1985 .001142 
Taiwan N.T. dollar: 
July 15, 1985 .024969 
July 16, 1985 N/A 
July 17-18, 1985 .024969 
July 19, 1985 .024963 


(LIQ-03-01 S:COM CIE) 


Dated: July 19, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-130) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange based on these buying rates, are published 
for the information and use of Customs officers and others con- 
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cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C.). 


Greece drachma: 
July 22, 1985 $0.007616 
July 23, 1985 .007657 
July 24, 1985 .007567 
July 25, 1985 .007570 
July 26, 1985 .007547 
Israel shekel: 
July 22-26, 1985 N/A 
South Korea won: 
July 22, 1985 .001140 
July 23-24, 1985 .001139 
July 25, 1985 .001137 
July 26, 1985 .001138 
Taiwan N.T. dollar: 
July 22, 1985 .024931 
July 23, 1985 .024851 
July 24-25, 1985 N/A 
July 26, 1985 .024734 


(LIQ-03-01 S:COM CIE) 


Dated: July 26, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-131) 


Foreign Currencies-Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (81 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C.). 


Greece drachma: 
July 29, 1985 $0.007666 
July 30, 1985 .007634 
July 31, 1985 .007692 
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Israel shekel: 
July 29-31, 1985 
South Korea won: 
July 29-31, 1985 
Taiwan N.T. dollar: 
July 29, 1985 
July 30, 1985 
July 31, 1985 


(LIQ-03-03 S:COM CIE) 


Dated: July 31, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-132) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-113 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenver it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 

July 4, 1985, holiday. 


Mexico peso: 

July 3, 1985 $0.003200 
Sri Lanka rupee: 

July 5, 1985 
Thailand baht: 

July 5, 1985 


(LIQ-03-01 S:COM CIE) 


Dated: July 5, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 85-133) 
Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-113 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenver it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Austria schilling: 

July 12, 1985 $0.049310 
Belgium franc: 

July 12, 1985 .017182 
France franc: 

July 12, 1985 113928 
Germany deutsche mark: 

July 12, 1985 345961 
Ireland pound: 

July 12, 1985 1.0860 
Mexico peso: 

July 9, 1985 .003185 
Netherlands guilder: 

July 12, 1985 307740 
Switzerland franc: 

July 12, 1985 .416840 
United Kingdom pound: 

July 10, 1985 1.3860 

July 11, 1985 1.3810 

July 12, 1985 1.3850 


(LIQ-03-01 S:COM CIE) 


Dated: July 12, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 85-134) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-113 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Australia dollar: 
July 15, 1985 $0.70480 
July 16, 1985 .70980 
July 17, 1985 .71380 
July 18, 1985 .71270 
July 19, 1985 .71650 
Austria schilling: 
July 15, 1985 .049432 
July 16, 1985 .049237 
July 17, 1985 .050176 
July 18, 1985 .049456 
July 19, 1985 .049310 
Belgium franc: 
July 15, 1985 .017259 
July 16, 1985 .017224 
July 17, 1985 .017510 
July 18, 1985 .017301 
Denmark krone: 
July 15, 1985 .096451 
July 16, 1985 .096409 
July 17, 1985 .097876 
July 18, 1985 .096749 
Finland markka: 
July 17, 1985 168081 
July 18, 1985 .166237 
France franc: 
July 15, 1985 114286 
July 16, 1985 114155 
July 17, 1985 116063 
July 18, 1985 .114580 
German deutsche mark: 
July 15, 1985 3847403 
July 16, 1985 .346560 
July 17, 1985 .302485 
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July 18, 1985 
July 19, 1985 
Ireland pound: 
July 15, 1985 
July 16, 1985 
July 17, 1985 
July 18, 1985 
Italy lira: 
July 17, 1985 
July 19, 1985 
Mexico peso: 
July 16, 1985 
July 17, 1985 
July 18, 1985 
July 19, 1985 
Netherlands guilder: 
July 15, 1985 
July 16, 1985 
July 17, 1985 
July 18, 1985 
July 19, 1985 
Norway krone: 
July 17, 1985 
July 18, 1985 
Portugal escudo: 
July 17, 1985 


Republic of South Africa rand: 


July 17, 1985 
Spain peseta: 
July 17, 1985 
Sweden krona: 
July 17, 1985 
Switzerland franc: 
July 15, 1985 
July 16, 1985 
July 17, 1985 
July 18, 1985 
July 19, 1985 
United Kingdom pound: 
July 15, 1985 
July 16, 1985 
July 17, 1985 
July 18, 1985 
July 19, 1985 


(LIQ-03-01 S:COM CIE) 


847947 
846141 


1.0902 
1.0865 
1.1040 
1.0910 


000543 
N/A 


002801 
.002786 
002740 
002647 


808547 
808071 
813234 
.308833 
807456 


.120919 
.120091 


.006033 
.53500 

.006111 
120214 


417798 
417798 
428266 
422119 
420521 


1.3890 
1.3870 
1.4112 
1.4045 
1.3990 
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Dated: July 19, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-135) 
Foreign Curriencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-113 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Australia dollar: 
July 22, 1985 $0.71200 
July 23, 1985 .71480 
July 24, 1985 .70650 
July 25, 1985 -70750 
July 26, 1985 -70700 
Austria schilling: 
July 23, 1985 .049938 
July 24, 1985 .049310 
July 25, 1985 .049714 
July 26, 1985 49677 
Belgium franc: 
July 22, 1985 .017138 
July 23, 1985 .017428 
July 24, 1985 .017197 
July 25, 1985 .017334 
July 26, 1985 .017307 
Brazil cruzeiro: 
July 23-24, 1985 .000158 
July 25-26, 1985 .000157 
Denmark krone: 
July 23, 1985 .097594 
July 24, 1985 .096293 
July 25, 1985 .097040 
July 26, 1985 .097040 
Finland marka: 
July 238, 1985 .167434 
July 25, 1985 .166667 
July 26, 1985 .166597 
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France franc: 
July 22, 1985 113578 
July 23, 1985 115274 
July 24, 1985 113895 
July 25, 1985 114745 
July 26, 1985 114877 
Germany deutsche mark: 
July 23, 1985 350877 
July 24, 1985 .346200 
July 25, 1985 3849223 
July 26, 1985 349284 
Ireland pound: 
July 22, 1985 1.0820 
July 23, 1985 1.1005 
July 24, 1985 1.0870 
July 25, 1985 1.0955 
July 26, 1985 1.0920 
Mexico peso: 
July 22, 1985 .002660 
July 23, 1985 .002688 
July 24, 1985 .002703 
July 25, 1985 .002778 
July 26, 1985 .002801 
Netherlands guilder: 
July 23, 1985 311721 
July 24, 1985 807882 
July 25, 1985 .310270 
July 26, 1985 310463 
New Zealand dollar: 
July 23, 1985 .51500 
July 24, 1985 .52350 
July 25, 1985 .51550 
July 26, 1985 .51700 
Norway krone: 
July 23, 1985 120613 
July 25, 1985 .119983 
July 26, 1985 120135 
Switzerland franc: 
July 22, 1985 420345 
July 23, 1985 .427350 
July 24, 1985 422119 
July 25, 1985 .427350 
July 26, 1985 428266 
United Kingdom dollar: 
July 22, 1985 
July 23, 1985 
July 24, 1985 
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July 25, 1985 
July 26, 1985 


(LIQ-03-01 S:COM CIE) 


Dated: July 26, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-136) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-113 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 


States, conversion shall be at the following rates. 


Australia dollar: 

July 29, 1985 $0.71870 

July 30, 1985 .71100 

July 31, 1985 .12260 
Austria schilling: 

July 29, 1985 .050441 

July 30, 1985 .050318 

July 31, 1985 .050659 
Belgium franc: 

July 29, 1985 .017559 

July 30, 1985 .017575 

July 31, 1985 .017677 
Brazil cruzeiro: 

July 29, 1985 .000156 

July 30, 1985 .000156 

July 31, 1985 .000155 
Denmark krone: 

July 29, 1985 .098546 

July 30, 1985 .098619 

July 31, 1985 .099182 
Finland markka: 

July 29, 1985 .168833 

July 30, 1985 .168435 

July 31, 1985 .169291 
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France franc: 
July 29, 1985 116347 
July 30, 1985 116652 
July 31, 1985 .117062 
Germany deutsche mark: 
July 29, 1985 3854233 
July 30, 1985 355114 
July 31, 1985 857207 
Ireland pound: 
July 29, 1985 
July 30, 1985 
July 31, 1985 
Mexico peso: 
July 30, 1985 
July 31, 1985 
Netherlands guilder: 
‘ July 29, 1985 314961 
July 30, 1985 316106 
July 31, 1985 818117 
New Zealand dollar: 

July 29, 1985 .52180 

July 30, 1985 .52750 

July 31, 1985 .52630 
Norway krone: 

July 29-30, 1985 121507 

July 31, 1985 121877 
Republic of South Africa rand: 

July 31, 1985 .45500 
Spain peseta: 

July 29-30, 1985 .006090 

July 31, 1985 .006099 
Sweden krona: 

July 29-30, 1985 120627 

July 31, 1985 .120700 
Switzerland franc: 

July 29, 1985 436681 

July 30, 1985 .435350 

July 31, 1985 .435920 
United Kingdom pound: 

July 29, 1985 

July 30, 1985 

July 31, 1985 


(LIQ-03-01 S:COM CIE) 
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Dated: July 31, 1985. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 








United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 
Paul P. Rao Jane A. Restani 
Morgan Ford Dominick L. DiCarlo 
James L. Watson Thomas J. Aquilino, Jr. 
Gregory W. Carman 


Senior Judges 
Frederick Landis 
Herbert N. Maletz 
Bernard Newman 
Samuel M. Rosentein 
Nils A. Boe 
Clerk 
Joseph E. Lombardi 


480-506 O - 85 - 2 








Decisions of the United States 
Court of International Trade 


(Slip Op. 85-75) 


Untrtep States STEEL CorP., PLAINTIFF v. UNITED STATES, ET AL., 
DEFENDANTS 


Court No. 85-07-00954 
Before REsTAnl, Judge. 


OPINION AND ORDER 
[Plaintiff's motion for preliminary injunction denied.] 


(Dated July 30, 1985) 

Law Department of United States Steel Corporation (J. Michael Jarboe) for plain- 
tiff. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, and Platte B. Moring, III, Civil Division, United States 
Department of Justice, for defendants. 

Hale, Russell & Gray (Louis H. Kurrelmeyer) for intervenor. 


ReEstanli, Judge: Plaintiff, United States Steel Corporation (U.S. 
Steel), has moved for a preliminary injunction to prevent the Inter- 
national Trade Administration of the Department of Commerce 
(ITA) from terminating the suspension of liquidation of certain 
carbon steel products from Austria and Sweden pending a final de- 
termination under the antidumping laws. 

On December 19, 1984, U.S. Steel filed countervailing duty peti- 
tions against both the Swedish and Austrian products and an anti- 
dumping petition against the Austrian product with the ITA and 
the International Trade Commission (ITC). On March 20, 1985, the 
ITA published affirmative preliminary findings in both countervail- 
ing duty investigations. 50 Fed. Reg. 11,220 and 11,224 (1985). Pur- 
suant to § 703 of the Tariff Act of 1980 as amended, 19 U.S.C. 
§ 1671b(d)(1) (1982), liquidation of all entries of the subject products 
entered or withdrawn from warehouse for consumption on or after 
March 20, 1985 was suspended.! 


1 The ITA published a preliminary affirmative determination in the Austrian antidumping case on June 3, 
1985. 50 Fed. Reg. 23,339 (1985). 


17 
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On March 21, 1985, U.S. Steel, invoking the newly enacted § 606 
of the Trade and Tariff Act of 1984, 19 U.S.C.A. § 1671d(aX(1) (West 
Supp. 1985), requested the ITA to extend the date of the final de- 
termination in the countervailing duty cases to the expected date 
of the ITC’s final determination in the Austrian antidumping case, 
that is, September 26, 1985.2 On March 26, 1985, the ITA granted 
the extension, however, on July 18, 1985, the ITA directed the Cus- 
toms Service to terminate the suspension of liquidation. The ITA 
feared that continuation of suspension beyond 120 days from the 
preliminary countervailing duty findings would violate the subsi- 
dies Code of the General Agreement on Tariffs and Trade (GATT).® 
The following day, plaintiff, arguing that pursuant to the Congres- 
sional scheme, provisional suspension must continue until the 
ITC’s final antidumping decision is published, sought and was 
granted a temporary restraining order preventing the termination 
of suspension. Plaintiff also moved for a preliminary injunction 
and a hearing was ordered. For the reasons that follow, plaintiff's 
motion is denied and the temporary restraining order is dissolved. 

The parties agree that in order to prevail on a motion for a pre- 
liminary injunction the movant must show (1) a threat of immedi- 
ate irreparable harm; (2) that the balance of hardships favors the 
movant; (3) that the public interest would be better served by issu- 
ing rather than denying the injunction; and (4) a likelihood of suc- 
cess of the merits. S.J. Stile Assocs. v. Snyder, 68 CCPA 27, 30, 646 
F.2d 522, 525 (1981); see also Zenith Radio Corp. v. United States, 
710 F.2d 806, 809 (Fed. Cir. 1983). Plaintiff has the burden of dem- 
onstrating the presence of all four factors. In considering each of 
the four factors, this court has adopted a “balancing of hardship 
test” which ascribes weight to each factor. American Air Parcel 
Forwarding Co. v. United States, 1 CIT 298, 299, 515 F. Supp. 47, 53 
(1981); see also Ceramica Regiomontana, S.A. v. United States, 7 
CIT——,, 590 F. Supp. 1260, 1264 (1984). “The critical factors are 
the probability of irreparable injury to the movant should the equi- 
table relief be withheld, and the likelihood of harm to the opposing 
party if the court were to grant the interlocutory injunction.” 
American Air Parcel Forwarding Co., 1 CIT at 299-300, 515 F. 
Supp. at 53. 

U.S. Steel has not demonstrated that it will suffer irreparable 
harm in the traditional sense. It has not argued the existence of 


2 Section 606 of the Trade and Tariff Act of 1984 provides: 

3 The Agreement on Interpretation and Application of Articles VI, XVI, and XXIII of the General Agreement 
of Tariffs and Trade (commonly known as the Subsidies Code), 31 U.S.T. 515, T.LA.S. 9619, —— U.N.T.S. —, 
provides in part 3 of Article 5: “The imposition of provisional measures shall be limited to as short a period as 
possible, not exceeding four months.” 

Within 75 days after the date of the preliminary determination under section 1671b(b) of this title, the 

administering authority shall make a final determination of whether or not a subsidy i is being provided 

with respect to the merchandise; except that when an investigation under this part is initiated simulta- 

neously with an investigation under part Il, [involving antidumping], which involves imports of +. 

same class or kind of merchandise from the same or other countries, the administering a. 
requested by the petitioner, shall extend the date of the final determination under this 

the date of the final determination of the administering authority in such investigation initiated Sader 


USGA. 
19 U.S.C.A. § 1671d(aX1) (West Supp. 1985). 
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injury in the form of loss of competitive market position or the pos- 
sibility of lost sales, nor has it submitted affidavits or testimony to 
substantiate a claim of such injury. Rather, plaintiff has attempted 
to invoke the doctrine of Zenith Radio Corp. v. United States, 710 
F.2d 806 (Fed. Cir. 1983). Under the Zenith rationale, liquidation 
constitutes irreparable harm when it prevents effective judicial 
review by placing all entries subject to contested agency action 
beyond the reach of the court. See Atlantic Steel Co. v. United 
States, 8 CIT——, 592 F. Supp. 679, 681-82 (1984). As stated, howev- 
er, in American Spring Wire Corp. v. United States, 7 CIT——, 578 
F. Supp. 1405, 1407 n.3(1984), “It is true that imports of [carbon 
steel products] which entered pending final judicial review will be 
liquidated. But this fact alone does not answer the question of 
whether plaintiffs are entitled to this court’s assistance in main- 
taining the advantage suspension of liquidation might otherwise 
give them.” 

The underlying issue in this case, whether suspension of liquida- 
tion should be terminated before the ITC final antidumping find- 
ing, will not be mooted for approximately two months. Since all 
issues have been briefed once by the parties, this matter will be 
ready for decision shortly. To this end the court has ordered an ex- 
pedited briefing schedule on defendant’s motion for summary judg- 
ment. The parties have agreed that such expedition would be bene- 
ficial to all concerned. Thus, in all likelihood, plaintiff will not be 
deprived of meaningful judicial review of the termination of sus- 
pension of liquidation issue. 

Because the issue of irreparable harm is neither entirely clear- 
cut nor totally separable from the other three factors, the court 
will examine those factors, beginning with the balance of hardship 
to the parties. In this case, termination of suspension of liquidation 
will cause Austrian entries during the interim period to avoid 
countervailing duties of 2.08% ad valorem and Swedish entries will 
avoid duties of 3.38% ad valorem. Those countervailing duties, 
however, are only contingently owing. They are paid in the form of 
estimated deposits and would only become non-refundable if the 
final determinations are affirmative. See 19 U.S.C. §§ 1671b(d)(2), 
1671d(cX(2), 1671f(b) (1982). The degree of harm to plaintiff caused 
by the avoidance of such duties by its competitors has not been 
made clear by plaintiff. In addition, as in American Spring Wire, 
duties on future entries are possible. Moreover, plaintiff will not 
lose the benefit of suspension of liquidation as to antidumping 
duties, which are estimated at 33% ad valorem. 

The court recognizes, nonetheless, that plaintiff will suffer some 
degree of harm if the preliminary injunction is not granted, but the 
irreversible liquidation of some entries does not weigh heavily 
when balanced against the hardship to the government if the 
United States is placed in the role of a possible violator of an inter- 
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national agreement.* Plaintiff cites the case of Timken Co. v. 
United States, 6 CIT——, 569 F. Supp. 65, 71 (1983) for the proposi- 
tion that the United States will suffer no hardship in this case be- 
cause it is merely acting as a stakeholder. Plaintiff also argues that 
an administrative process exists for the concerned importers to 
contest any duties assessed. The international ramifications of this 
matter, however, distinguish this case from those which only in- 
volve domestic application of the trade laws. On an international 
level, the government is not merely a collector of funds but rather 
an active player. 

International concerns also make denial of the injunction in the 
public interest. Plaintiff claims that the public interest mandates 
that the court ensure that the ITA follow the law. Plaintiff also as- 
serts that meaningful judicial review is of more importance than 
the avoidance of any delay in the liquidation process. Although 
each statement may be true, neither is a persuasive reason for the 
granting of the injunction. The ITA’s actions on their face are not 
obviously in direct contravention of domestic law, nor is it likely 
that judicial review will be precluded. Furthermore, no procedural 
measure could provide adequate compensation to the government if 
it is compelled to violate an international agreement, particularly 
if Congressional direction to do so is found to be absent. The ITA’s 
attempt to conform to the GATT is a valid public interest concern. 

Finally, U.S. Steel has failed to demonstrate a sufficient likeli- 
hood of success on the merits. Because it has made only a slight 
showing of hardship, plaintiff must show a high degree of success. 
American Air Parcel Forwarding Co. v. United States, 1 CIT 293, 
300, 515 F. Supp. 47, 53 (1981). Thus far, plaintiff has not been able 
to point to any express statutory language mandating that suspen- 
sion of liquidation continue until a specific date. Although plaintiff 
may demonstrate by implication legislative intent to that effect, 
the government has presented significant support for the proposi- 
tion that Congress intended to adhere to GATT. 

US. Steel, therefore, has failed to satisfy the four-part test for 
preliminary injunctive relief. Accordingly, as ordered following the 
hearing on July 25, 1985, an expedited briefing schedule is to be 
followed, the temporary restraining order is dissolved, and plain- 
tiff's motion is denied. 


* The parties seem to agree that continuation of the suspension would violate GATT. 
5 In some cases, a bond or other security may adequately protect the party opposing the injunction, See Associ- 
ated Dry Goods Corp. v. United States, 1 CIT 306, 312, 515 F. Supp. 775, 780 (1981). 
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MEMORANDUM OPINION AND ORDER 
[Motion of AT&T Technologies for leave to intervene granted.] 
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Pillsbury Madison & Sutro (Donald E. deKieffer and Frank J. Schuchat on the 
motion) for AT&T Technologies. 

Arent, Fox, Kitner, Plotkin & Kahn (Stephen L. Gibson and Margaret Ellen Rog- 
gensack) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch (Shiela N. Ziff on the motion) for the defendant. 

Robins, Zelle, Larson & Kaplan (Jann L. Olsten) for defendant-intervenor EF. 
Johnson. 


CarRMAN, Judge: Before the Court is the motion of AT&T Tech- 
nologies (AT&TT) for leave to intervene in this antidumping duty 
action. Congress has provided statutory authorization for interven- 
tion by right in such a proceeding, which is brought under section 


516A of the Tariff Act of 1930, 19 U.S.C. § 1516a (1982). 
The applicable statutes are 19 U.S.C. § 1516a(d) (1982), which pro- 
vides: 
(d) Standing 


Any interested party who was a party to the proceeding 
under section 1303 of this title or subtitle IV of this chapter 
shall have the right to appear and be heard as a party in inter- 
est before the United States Court of International Trade. The 
party filing the action shall notify all such interested parties of 
the filing of an action under this section, in the form, manner, 
style, and within the time prescribed by rules of the court. 


and 28 U.S.C. § 2631(4)(1)(B) (1982), which provides: 


(j(1) Any person who would be adversely affected or ag- 
grieved by a decision in a civil action pending in the Court of 
International Trade may, by leave of court, intervene in such 
action, except that 


* * * * * * * 


(B) in a civil action under section 516A of the Tariff Act 
of 1930, only an interested party who was a party to the 
proceeding in connection with which the matter arose may 
6 A and such person may intervene as a matter of 
right. 


The Court may permit intervention, however, only if the pro- 
posed intervenor qualifies as “an interested party who was a party 
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to the proceeding in connection with which the matter arose.” Jd. 
AT&TT contends that it meets these qualifications, while the de- 
fendant United States opposes the motion to intervene on the basis 
that AT&TT was not the importer of record. Plaintiff, Kokusai 
Electric Company, has taken no position in response to this motion. 
Defendant-intervenor E.F. Johnson Company did not seek interven- 
tion until after the submission of AT&TT’s motion to invervene 
and therefore did not participate in the consideration of AT&TT’s 
motion. 


Facts 


AT&TT first became involved in the administrative proceedings 
on March 23, 1984, by filing with the International Trade Adminis- 
tration (ITA) a notice of appearance and request to become a party 
to the proceeding, following publication on January 25, 1984, of 
notice of the initiation of an antidumping duty investigation. 49 
Fed. Reg. 3100 (1984). The petitioner, E.F. Johnson Company, ob- 
jected to the release of confidential information to AT&TT under 
an administrative protective order and claimed that AT&TT was 
not an “interested party” as defined by the statutes or regulations. 
The petitioner argued that the term “the United States importer” 
as used in 19 U.S.C. § 1677(9)A), which defines interested party, 
and 19 C.F.R. § 353.12(c\(1) (1982), refers to the importer of record. 
Although the merchandise was imported for the account of 
AT&TT, was manufactured to the specifications of AT&TT, and 
AT&TT was the sole consumer of the merchandise, the American 
subsidiary of Kokusai Electric Company, respondent in the admin- 
istrative proceeding, was nevertheless the “importer of record’. Al- 
though AT&TT provided follow-up information and clarification to 
the ITA, it was denied party to the proceeding status on May 3, 
1984. 

On June 12, 1984, the ITA published notice of its preliminary de- 
termination of sales at less than fair value (LTFV). AT&TT then 
provided notification dated June 21, 1984, of its intent to partici- 
pate in the ITA public hearing and submitted a prehearing brief on 
July 5, 1984, regarding clarification of a critical circumstances de- 
termination. This was followed by AT&TT’s request dated August 
16, 1984, to participate in the rescheduled public hearing. 

By letter of September 12, 1984, AT&TT again requested to 
become a party to the proceeding. This letter stated that under a 
new contract with Kokusai Electric Company, AT&TT became the 
importer of record as of August 1, 1984. Petitioner again objected to 
AT&TT gaining party to the proceeding status, but the ITA appar- 
ently never responded to AT&TT’s September 12 final request. 
Nevertheless, AT&TT did submit its final prehearing brief on Sep- 
tember 9, 1984, and participated in the October 1, 1984 hearing. 

This civil action was then commenced by Kokusai Electric Com- 
pany on March 1, 1985. 
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Discussion 


The issue before the Court is whether or not AT&TT qualified as 
an “interested party who was a party to the proceeding” within the 
meaning of 19 U.S.C. §1516a(d) and 28 U.S.C. § 2631G\(1\B). The 
term “interested party” is defined by statute and means in part: 


A foreign manufacturer, producer, or exporter, or the United 
States importer, of merchandise which is the subject of an in- 
vestigation under this subtitle or a trade or business associa- 
tion a majority of the members of which are importers of such 
merchandise. 


19 U.S.C.§ 1677(9XA) (1982) (emphasis added). AT&TT claims under 
this provision that it is an interested party as the United States 
importer. AT&TT contends that at all times throughout the inves- 
tigation it was the “beneficial importer” of the merchandise, since 
the merchandise was imprted for the account of AT&TT, and that 
AT&TT became the actual importer of record as of August 1, 1985. 

The defendant interprets “the United States importer” of section 
1677(9XA) as including only the importer of record. The defendant 
contends further that even after becoming the importer of record, 
AT&TT did not comply with the notice provision of 19 C.F.R. 
§ 353.12(i(4) in order to become a party to the proceeding. This reg- 
ulation provides that an interested party (which under 19 C.F.R. 
§ 353.12(c1) includes the United States importer) becomes a party 


to the proceeding by informing 


the Secretary [of Commerce] in writing of his intent to become 
a party to the proceeding within 20 days after the preliminary 
determination or who demonstrates to the satisfaction of the 
Secretary good cause for intervention. 


19 C.F.R. § 353.12(i(4). Since AT&TT’s request of September 12, 
1984, was more than 20 days after the June 12, 1984 preliminary 
determination, defendant argues that AT&TT was barred from be- 
coming a party to the proceeding by 19 C.F.R. § 353.12(i(4). 

The defendant has failed, however, to adequately address the 
second aspect of subsection (i)(4), which provides for party to the 
proceeding status upon a showing to the Secretary of good cause 
for intervention. In the absence of a denial by the Secretary of 
AT&TT’s final request to become a party to the proceeding, the 
Court finds AT&TT demonstrated good cause for intervention in 
the administrative proceedings. 

Regardless of any initial questions as to whether AT&TT was the 
United States importer, AT&TT became the importer of record 
during the course of the investigation, therefore clearly satisfying 
the statutory requisite of being an interested party. See 19 U.S.C. 
§ 1677(9)(4). Additionally, AT&TT was involved early in the investi- 
gation, when counsel for AT&TT filed a notice of appearance 
within 60 days of the published notice of the initiation of the inves- 
tigation and went on to participate in the public hearing. AT&TT 
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is not now attempting to interject itself in the civil proceeding 
after sitting out the administrative proceedings. See e.g., Matsu- 
shita Electric Industrial Co. v. United States, 2 CIT 254, 257-59, 529 
F. Supp. 664, 668-69 (1981) (“interested party” failed to acquire 
right to intervene where its participation in the administrative pro- 
ceeding was confined to membership in an association that partici- 
pated); Miller and Co. v. United States, 8 CIT ——, 598 F. Supp. 
1126 (1984) (motion to amend summons to include 19 U.S.C. 
§ 1516a(a) claim where plaintiff had failed to show it had been rep- 
resented in administrative proceedings or the ITA should have re- 
alized it was participating in those proceedings). 

It is true that mere participation in the ITA hearing does not 
automatically make AT&TT a “party to the proceeding.” Neverthe- 
less, since AT&TT was also the United States importer prior to the 
conclusion of the investigation, the Court holds that AT&TT has 
standing under 19 U.S.C. § 1516a(d) and 28 U.S.C. § 2631G)(1\B) to 
intervene in the judicial review. 

Further, AT&TT timely notified the ITA of its intended particpa- 
tion as required by 19 C.F.R. § 353.12(i). Although it can be argued 
that AT&TT did not qualify as “the United States importer” and 
therefore was not an “interested party” at the original time of noti- 
fication, AT&TT did meet this qualification during the course of 
the investigation. The time bar of 19 C.F.R. § 353.12(i) is also not 
absolute, providing good cause for intervention has been demon- 
strated. The Secretary did not formally respond to AT&TT’s final 
request, but it certainly would have been reasonable for the Secre- 
tary to have found good cause for intervention under these circum- 
stances. Indeed, allowing AT&TT to submit briefs and to partici- 
pate at the upcoming hearing in the absence of a response from the 
Secretary clarifying the basis upon which AT&TT was participat- 
ing could be interpreted as implying that good cause for interven- 
tion had been demonstrated to the Secretary’s satisfaction. 


CONCLUSION 


AT&TT participated throughout the administrative proceeding 
prior to this action. Although there was some question as to wheth- 
er AT&TT was “the United States importer” at all times during 
the antidumping duty investigation, the Court need not decide this 
precise issue since AT&TT did clearly become the importer of 
record during the course of the investigation. AT&TT is therefore 
an “interested party” as defined by 19 U.S.C. § 1677(9)(A). 

As the ITA was timely notified at AT&TT’s intention to partici- 
pate, and actually permitted AT&TT to participate in the public 
hearing, AT&TT was a “party to the proceeding” within the mean- 
ing of 19 U.S.C. § 1516a(d) and 28 U.S.C. § 2631(j)(1)(B). The Court 
therefore finds that the motion of AT&TT to intervene must be 
granted. 
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CONTINENTAL STEEL CorP., ET AL., PLAINTIFFS v. UNITED STATES, 
DEFENDANT 


AmaAx CHEMICAL, INC. AND Kerr-McGre CHEMICAL Corp., 
PLAINTIFFS v. UNITED STATES, DEFENDANT 


Consolidated Court No. 84-05-00728 
Before Watson, Judge. 


OPINION AND ORDER 


The Court holds that the countervailing duty law applies to im- 
ports from countries with nonmarket economies. The Court re- 
verses and remands four determinations of the Department of 
Commerce which were based on the premise that, as a matter of 
law, subsidies could not be found in countries with nonmarket 
economies. 


(Decided July 30, 1985) 


Wiley and Rein (Charles Owen Verrill, Jr., James M. Johnstone, Robert E. Nielsen 
and William B. Baker) for plaintiffs Continental Steel Corp., Georgetown Steel Corp. 
and Raritan River Steel Co. 

Fried, Frank, Harris, Shriver and Kampelman (David E. Birenbaum and Alan G. 
Kashdan) for plaintiff Atlantic Steel Co. 

Drinker, Biddle and Reath (W.N. Harrell Smith and James S. Gkonos) for plain- 
tiffs Amax Chemical, Inc. and Kerr-McGee Chemical Corp. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch (Kevin C. Kennedy) for defendant. 

Wilmer, Cutler and Pickering (C. Loring Jetton, Jr., John D. Greenwald, Deborah 
M. Levy, and Stephen J. Schnably) for amicus curiae, American Textile Manufactur- 
ers Institute. 


Watson, Judge: These consolidated actions were brought to chal- 
lenge the conclusion of the International Trade Administration of 
the Department of Commerce (Commerce) that, as a matter of law, 
subsidies cannot be found in countries which have nonmarket 
economies. 

In two countervailing duty investigations the challenged conclu- 
sion led Commerce to reach final determinations that manufactur- 
ers, producers, or exporters of carbon steel wire rod in Czechoslova- 
kia and Poland were not receiving subsidies. The same reasoning 
led Commerce to rescind the investigations into whether potassium 
chloride (potash) from the Soviet Union and the German Democrat- 
ic Republic was being subsidized on the ground that the petitions 
did not allege the elements necessary for the imposition of counter- 
vailing duties.? 


1Carbon Steel Wire Rod from Czechoslovakia, Final Negative Countervailing Duty Determination, 49 Fed. 
Reg. 19370 (May 7, 1984); Carbon Steel Wire Rod from Poland; Final Negative Countervailing Duty Determina- 
tion, 49 Fed. Reg. 19374 (May 7, 1984). 

249 Fed. Reg. 23428-23429 (June 6, 1984). 
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The Commerce Department defines a nonmarket economy as one 
which operates on principles of nonmarket cost or pricing struc- 
tures so that sales or offers for sale of merchandise in that country, 
or to other countries, do not reflect the market value of the mer- 
chandise. In short, a nonmarket economy is said to be one in which 
the price of merchandise does not normally reflect its market 
value. 

In the determinations in dispute the existence of nonmarket 
economies was found to be evidenced by central government con- 
trol of prices, central government control of the allocation of re- 
sources and, in the case of the Soviet Union and the German 
Democratic Republic, extremely limited convertibility of the na- 
tional currency. 

The Commerce Department reasoning had four parts: First, it 
said that government activity in a nonmarket economy cannot 
confer a subsidy because a subsidy, by definition, means an act 
which distorts the operation of a market. In other words, for a sub- 
sidy to exist there must be a free market to provide an independ- 
ent, essential reference point or benchmark for measuring what- 
ever is allegedly a “subsidy” to a particular enterprise. Without the 
uncontrolled market there can be no subsidization. 

Second, Commerce said that Congress has never confronted the 
question of whether the countervailing duty law applies to coun- 
tries with nonmarket economies. Further, that this “silence,’’ com- 
bined with Congressional refinement and development of legal 
remedies other than the countervailing duty law for use with prod- 
ucts from nonmarket economies, leaves the agency in the position 
of trying to determine what Congress would have done in this situ- 
ation. 

Third, the agency stated that the consensus of opinion in aca- 
demic literature was that the countervailing duty law cannot be 
applied to countries with nonmarket economies. 

Finally, the agency asserted a broad discretion to determine the 
existence or non-existence of subsidies. 

The plaintiffs have attacked the Commerce Department determi- 
nations as contrary to the plain meaning of the law, inconsistent 
with judicial interpretation and without support in legislative his- 
tory. 

The Court is of the opinion that the Commerce Department has 
made a basic error in its interpretation and administration of this 
law. The fundamental error of the Commerce Department is its 
premise that a subsidy can only exist in a market economy. Stated 
differently, it is completely at variance with the law to find that 
the acts at which the countervailing duty law was aimed, do not 
include the acts of a government of a country with a nonmarket 
economy. 

It should be noted that these proceedings were governed by the 
countervailing duty law contained in 19 U.S.C. § 1303 because the 
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countries producing the products which were the subject of these 
petitions were not countries “under the Agreement” within the 
meaning of 19 U.S.C. § 1671(b). This meant only that the assess- 
ment of countervailing duties would not require an injury determi- 
-nation if a “bounty” or “grant” was found to exist. In all other re- 
spects the language of both countervailing duty laws forms a seam- 
less web and the terminology is used interchangeably. 

The position taken by Commerce is at odds with the plain mean- 
ing and purpose of the law. It contradicts judicial interpretations of 
the law. It is inconsistent with past administration of the law. It 
also appears to be self-contradictory from its inception. 

Taking the last point first, it appears that the Commerce Depart- 
ment recognizes that the countervailing duty law covers “any coun- 
try,” and does not allow per se exemptions from the law for any 
political entity. Nevertheless, Commerce goes on to posit what it 
calls an “additional jurisdictional question,” namely, whether gov- 
ernment activities in a nonmarket economy can confer a “bounty 
or grant” within the meaning of the law. If this was truly a “juris- 
dictional” question, a failure to meet the jurisdictional criteria of 
the law would indeed deprive the agency of authority to enforce 
the law beyond the determination of that point. That would 
amount to a per se exemption from the law (which Commerce 
claims it is not making) and would be in conflict with the plain 
statement that the law covers any country. 

It should be obvious that the question of whether any country is 
bestowing a bounty or grant or a subsidy is the ultimate question 
on the merits of a petition. It is not a question which must first be 
answered in order to decide whether to initiate an investigation. 
Nor is it a question which can be answered in advance and in the 
abstract for countries with certain types of economies. 

The simple fact is that the countervailing duty law makes no dis- 
tinctions based on the form of any country’s economy. Its language 
and purpose allow no such distinctions to be made. 

The language of the law is so abundantly clear and its purpose so 
obvious that there is a danger of moving on too quickly to the com- 
plicated theoretical underpinnings of the determinations and, by 
sheer length of discussion, give them a weight which they do not 
deserve. Consequently, it is important to follow the basic principle, 
repeatedly stressed by the Supreme Court, that “in determining 
the scope of a statute, one is to look first at its language.” North 
Dakota v. United States, 460 U.S. 300, 312 (1982). 

The relevant language of the countervailing duty law, in 19 
U.S.C. § 1303, reads as follows: 


* * * Whenever any country, dependency, colony, province, or 
other political subdivision of government, person, partnership, 
association, cartel, or corporation, shall pay or bestow directly 
or indirectly, any bounty of grant upon the manufacture or 
production or export of any article of merchandise manufac- 
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tured or produced in such country, dependency, colony, prov- 
ince, or other political subdivision of government, then upon 
the importation of such article or merchandise into the United 
States, whether the same shall be imported directly from the 
country of production or otherwise, and whether such article 
or merchandise is imported in the same condition as when ex- 
ported from the country of production or has been changed in 
condition by remanufacture or otherwise, there shall be levied 
and paid, in all such cases, in addition to any duties otherwise 
imposed, a duty equal to the net amount of such bounty or 
grant, however the same be paid or bestowed. 


The Supreme Court has also said that, absent a clearly expressed 
legislative intention to the contrary, the language of a statute 
“must ordinarily be regarded as conclusive.” Consumer Product 
Safety Commission, v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980). 

It would be difficult to conceive of statutory language which 
would be more comprehensive than the language of the counter- 
vailing duty law. It would be hard to write a law which would be 
more antagonistic to the making of artificial distinctions. On its 
face, the law shows a meticulous inclusiveness and an unswerving 
intention to cover all possible variations of the acts sought to be 
counterbalanced. 

In the opinion of the Court the language of this law is perfectly 
indifferent to forms of economy. The language plainly shows the 
strongest possible desire to prevent evasion either by means of 
technicalities of status, or by technicalities of form, or by technica- 
lities of relationship. 

We have a law which uses ten exhaustive alternatives to describe 
the possible conveyor of the subsidy. As an alternative to “pay,” 
which conceivably might be avoided by some other form of convey- 
ance, it uses the general term “bestow.” It specifically seeks out 
benefits given “directly or indirectly.” The law takes pains to cover 
manufacture, production or export lest artificial distinctions be de- 
veloped between levels of commercial activity. It goes on to specify 
that it controls in all conceivable methods of importation, whether 
the article in question is imported into the United States directly 
or otherwise and whether or not the article is changed in condition 
by re-manufacture or otherwise. 

In the midst of this formidable demonstration of careful drafts- 
manship the law describes the fundamental thing which is paid or 
bestowed as “any bounty or grant.” 

The Supreme Court has stated that “a word of broader signifi- 
cance than ‘grant’ could not have been used.” Nicholas & Co. v. 
United States, 249 U.S. 34, 39 (1918). 

The use of the broadest possible language clearly demonstrates 
an intent to cover as many beneficial acts as possible. Justice 
Frankfurter has stated that the purpose of a law is often imbedded 
in the statute even if specific manifestations are not thought of, 
and that is “often the very reason for casting a statute in very gen- 
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eral terms.” F. Frankfurter, Some Reflections on the Reading of 
Statutes, reprinted in Sutherland Statutory Construction, Vol. 3, p. 
423 (4th ed., 1972). 

It should be noted at this point that the term “subsidy,” which is 
now used in the law, has been explicitly stated by Congress to have 
“the same meaning as the term ‘bounty or grant’ as that term is 
used in section 303 of this Act [19 U.S.C. § 1303] * * * .” This 
means that the broadness of language and spirit has been carried 
forward without being diminished. The terms can be used inter- 
changeably with no difference in meaning, and are so used in this 
opinion. 

Here we have a law written with great care to apply to all coun- 
tries, using words of the broadest possible significance to describe 
the conduct whose effect it seeks to neutralize. 

We have petitions which allege the existence of government pro- 
grams in the countries involved which, in the abstract, would nor- 
mally encourage the exportation of merchandise. These include 
providing a beneficial rate of currency exchange to the exporter, al- 
lowing exporting companies to keep a portion of the hard currency 
earned from their exports and providing tax exemptions based on 
export performance. 

Against this formidable background the Court is asked to ap- 
prove a monumental exception to the law, an exception which is 
based on nothing more than certain general economic characteris- 
tics attributed to the countries whose products are the subject of 
petitions. 

In this context common sense is offended by a preemptive conclu- 
sion that subsidization is not possible because of some general eco- 
nomic characteristics of the exporting country. To avoid the over- 
whelming indications that the law be applied to all countries in all 
cases there would have to be some definitive exception for coun- 
tries with nonmarket economies. This would be a major exemption 
from a remedial law and it should not be recognized unless it has 
been unequivocally made. Abbot Labs. v. Portland Retail Druggists, 
425 US. 1, 11, 12 (1975). 

With this in mind, the shortcomings of the administrative deter- 
minations are evident. 

To be blunt, the Commerce Department determination attempts 
to amend the countervailing duty law. It passes over the plain 
meaning and manifest purpose of the law to institute, by adminis- 
trative fiat, a major exception for countries with nonmarket econo- 
mies. It does so by means of a redefinition of the term “subsidy”. 
The redefinition is not in accordance with the language of the law 
and it is irrational and arbitrary. 

The Commerce Department defines a subsidy as a distortion of 
the operation of a market economy. This is a novel definition. It de- 
pends on the premise that only in a market economy can a “distor- 
tion” exist because only in such an economy can the alleged subsi- 
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dy be measured against what the normal or benchmark level of 
that particular element would be. This in turn presumes that there 
is no normality or “measurability” in a nonmarket economy, i.e., 
that central control makes any given economic decision unpredict- 
able or atypical or irrational, so that one act cannot be character- 
ized as more beneficial than another. Into this picture of economic 
irrationality the Commerce Department adds the additional fillip 
that even if “incentives” to production do exist in a nonmarket 
economy they are not beneficial in our sense of the word. They are 
assertedly some sort of ineffectual attempt to exercise control. 
They do not actually result in subsidization because the firms, lack- 
ing a profit motive and subject to centralized export controls, 
cannot respond to the incentives. 

The determinations state that “even those incentives tied to 
export, some of which might be considered export subsidies in a 
market economy, do not, in our opinion, operate as export subsidies 
in an NME.”’® 

This line of analytical legerdemain is developed as follows: 


That the Czech government has introduced “economic mech- 
anisms,’—for rewarding overfulfillment of targets, for ration- 
alizing the use of imports, for promoting exports—does not 
mean that Czech enterprises can respond to those incentives 
like a competitive firm in a market economy. These mecha- 
nisms are imposed upon a system that is not economically ra- 
tional. Nor are the reforms designed to lead to a rational, 
market system. Central planning remains the basis for defin- 
ing the goals and operating conditions for the enterprises. 

In this situation, “incentives” have a different meaning than 
in a market economy system. They are not distortions of 
market generated signals to competitive firms. They are im- 
posed on a system to generate results: results that the nonmar- 
ket economy inherently cannot produce.* 


The quoted passages are amalgams of economic jargon, semantic 
arbitrariness and unlawful irrationality. Decisions which depend 
on a premise that economic conduct is irrational or inherently inef- 
fectual cannot be allowed. Economic behavior may be one of the 
few areas in which rationality and effectiveness can still be pre- 
sumed in world affairs. Laws cannot be enforced if conduct to 
which they are directed is not taken at face value. The enforce- 
ment of laws requires the investigation of reality, not the formula- 
tion of theoretical obstacles. 

Subsidization in one of its purest forms is the encouragement of 
exportation by means of some type of special preference. 

The Commerce Department cannot say that such a preference is 
impossible in a nonmarket economy. It can only say that distor- 


3 49 Fed. Reg. 19373, 19374; 49 Fed. Reg. 19377. 
* 49 Fed. Reg. 19373. 
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tions of a “market” are not possible. This may be true but it does 
not eliminate the possibility of subsidization. 

The Commerce Department reasoning suggests the absurd result 
that the more completely a government becomes involved in pro- 
duction and the more thoroughly it eliminates the possibility of in- 
ternal reference to “market;”’ in short, the more perfectly it insu- 
lates production from normal economic reality the less likely is it 
to be “subsidizing.” 

Furthermore, there is no reason why this logic must be limited 
to nonmarket economies. A market economy government can con- 
ceivably eliminate the market context for the resources used by an 
industry it chooses to aid by totally controlling the production and 
sale of some important raw materials. Does it thereby eliminate 
the possibility of subsidization? 

The Commerce Department’s definition of subsidy includes lan- 
guage stating that a subsidy “results in a misallocation of re- 
sources, encouraging inefficient production and lessening world 
wealth.” 5 

There is not the slightest indication in the law or the legislative 
history to show that the allocation of resources, the efficiency of 
production or the diminution of world wealth is a concern of the 
countervailing duty law. 

The Commerce Department’s definition sounds as if the counter- 
vailing duty law is being viewed as a means for influencing the 
way the wealth of the world is developed or the way other coun- 
tries choose to allocate resources or organize production. This 
would be totally improper, and would be a dangerous distortion of 
the law. The countervailing duty law is not a tool of foreign policy. 

The only purpose of the countervailing duty law is to extract the 
subsidies contained in merchandise entering the commerce of the 
United States in order to protect domestic industry from their 
effect. In this domestic purpose, its effectiveness is clearly intended 
to be complete and without exception. 

The great irony of the Commerce Department’s approach is that 
while it gives the countervailing duty law a grandiose, theoretical 
objective, it destroys a significant part of its practical domestic pur- 


The practical domestic purpose of the law is what must control. 
That purpose is plain. The Supreme Court has stated that this law 
“has no uncertainty of purpose.” Nicholas & Co. v. United States, 
249 U.S. 34, 39 (1918). Congress has characterized the purpose as 
“assuring effective protection of domestic interests from foreign 
subsidies * * *” S. Rep. No. 93-1298, 983 Cong., 2d Sess. 183 (1974). 
In conformity with this purpose the Courts have refused to allow 
narrow or restricted administrative interpretations to weaken the 
terms “bounty” or “grant.’”’ ASG Industries, Inc. v. United States, 


5 49 Fed. Reg. 19372, 19375. 


480-506 O - 85 - 3 
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67 C.C.P.A. 11, 18, C.A.D. 1237; 610 F.2d 770, 776 (1979) See also 
ASG Industries, Inc. v. United States, 82 Cust. Ct. 101, C.D. 4794 
(1979). The purpose of the law does not allow distincitions or gener- 
al exceptions based on the form of a country’s economy. It requires 
enforcement of the law to the full extent of the agency’s authority 
and ability. 

The administrative determinations under review here also sug- 
gest that the concept of subsidy can have no meaning in a nonmar- 
ket economy because everything would become “subsidized.” The 
Commerce department says that “to impose that concept where it 
has no meaning would force us to identify every government action 
as a subsidy * * *.” © 

The term “subsidy” as it applies in the export activity of a non- 
market economy does not present any real difficulties of “mean- 
ing.” The subsidies alleged to exist here are not acts which are pe- 
culiar to nonmarket economies. If there are any difficulties here, 
they are not difficulties of meaning, but problems of measurement, 
which are precisely within the expertise of the agency. 

Even if we anticipate problems of meaning in the event that 
more problematic domestic conduct of these countries becomes sub- 
ject to scrutiny, it cannot be accepted that this arises from a con- 
genital subsidizing character of all government acts in a nonmar- 
ket economy. In other words, it cannot be assumed that central 
economic control is synonymous with subsidization. This goes back 
to the fundamental misconception that it takes distortion of a 
“market” to make a subsidy. 

The concept of subsidization is really much broader than that. If 
it has to be stated in terms of distortion then it is a distortion of a 
pattern of regularity or even a pattern of reasonably expected fair- 
ness. But these subtleties can be left for the future. For the 
moment, it is sufficient to say that the Commerce Department has 
the authority and ability to detect patterns of regularity and inves- 
tigate beneficial deviations form those patterns—and it must do so 
regardless of the form of the economy. 

These administrative determinations display the attitude that 
historically has presumed a lack of differentiation in all undevel- 
oped or unexplored areas of human knowledge. The countervailing 
duty law does not allow countries with nonmarket economies to 
remain terra incognita, blank areas which have no discernable de- 
tails. 

It must be said that all ongoing systems, be they molecular, bio- 
logical, galactic, or economic, eventually reveal an organized pat- 
tern of activity or structure to the human mind. Pattern or struc- 
ture is inherent in the continuation in existence of a stable or com- 
prehensible unit. That is why, no matter what the environment, a 


® Fed. Reg. 19372, 19376. 
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reasonable understanding of its rules of normal operation will lead 
to recognition of the exceptional or “unfair” event. 

All that will be needed in these cases is the ability to distinguish 
between the normal operation of central control and the exception- 
al or disproportionate or unfair event. It would be wrong for the 
Court to be more specific at this time about the method of detect- 
ing subsidies within a nonmarket economy. It is sufficient to state 
that it is not a meaningless effort. Its potential difficulties certain- 
ly do not justify the exception to the law sought to be made in this 
case. 

Not all the dons of economic academia can persuade this Court 
that the government of a country with a nonmarket economy 
cannot show what amounts to favoritism towards the manufacture, 
production, or export of particular merchandise. The idea violates 
common sense and conflicts with a rational construction of the law. 

It is important to remember that the antidumping law presented 
an apparent difficulty in dealing with nonmarket economies be- 
cause its plain language lacked a fundamental reference point 
needed to measure whether or not sales were being made at less 
than fair market value. The nonmarket economy did not have the 
fair home market value against which to measure the price to the 
United States. This did not deter the enforcing agency from devel- 
oping that “fair” home market value by reference to surrogate 
countries with market economies, an administrative practice that 
was later expressly confirmed by incorporation into the Trade Act 
of 1974. See S. Rep. 93-1298, 98rd Cong., 2d Sess. 174 (1974). 

It is ironical to see that particular legislation cited by the gov- 
ernment as evidence that Congress wanted the antidumping law, 
and not the countervailing duty law, to be the instrument for deal- 
ing with merchandise from nonmarket economies. The language of 
the antidumping law posed a far greater problem of application to 
nonmarket economies than the countervailing duty law. The lan- 
guage of the countervailing duty law, on the other hand, presented 
no such problem of application and the simplest implication of 
leaving it alone is that it needed no clarification to allow it to 
apply to all forms of economies. 

It is even more ironical to see that the term “fair market value” 
whose “absence,” in a literal sense, was overcome rather easily 
when it came to enforcing the antidumping law with respect to 
nonmarket economies, now turns up as the key term defining a 
nonmarket economy and obstructing the application of the counter- 
vailing duty law. The agency says that a subsidy needs a “market” 
and a market does not exist where there is no fair market value. 
But if the “absence” of a fair market value did not impede the en- 
forcement of the antidumping law, in which it was a literal re- 
quirement, why is its absence an impediment to the enforcement of 
a law in which it is not even a named factor, but merely one of the 
possible guides to the detection or measurement of subsidies? In 
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short, if a “perfect” fair market value is not needed to find dump- 
ing it is certainly not needed to find or measure subsidies. 

The government has also argued that the passage of section 406 
of the Trade Act of 1974 (19 U.S.C. § 2436) to protect U.S. industries 
from injurious market disruption due to sudden increases in im- 
ports from Communist countries represented a repudiation of the 
use of the countervailing duty law. This contention simply has no 
support in the language of the law or the legislative history. Sec- 
tion 406 is a separate remedy for separate circumstances. The 
potent specialized nature of the countervailing duty law is not af- 
fected by the existence of possible alternative remedies. 

The history of the administration of the countervailing duty law 
does not show the development of any exceptions based on the 
degree of centralized control exercised by the government of the 
country of production. In fact, the law has been enforced in the 
past in circumstances in which central governments exercised a 
high degree of central control. Although the proceedings may not 
have involved nonmarket economies as the term is being currently 
used, the government of Csarist Russia exercised complete control 
over the sugar industry and the government of Nazi Germany con- 
trolled that economy to a very large extent. This did not prevent 
the imposition of countervailing duties on sugar from Russia” or 
on numerous products from Germany during the 1930’s.® 

From this historical background we can conclude, at the very 
least, that variation in the extent of control exercised by the for- 
eign government over the economy was not a factor impeding the 
enforcement of the law. These latest determinations are new devel- 
opments by the administrative agency. In short, they have no 
weight of historical administrative practice behind them. If any- 
thing, the spirit of past administration goes the other way, as well 
it should, in the face of the all-inclusive power of the language of 
the law. 

The plain meaning of the law is also not diminished by the gov- 
ernment’s attempt to patch together a contrary legislative expres- 
sion from bits and pieces of other laws and later proposed legisla- 
tion. the true meaning of the amendment to the antidumping duty 
law and the passage of section 406 of the Trade Act of 1974 has 
already been discussed. 

The parties have also engaged in argument using recent state- 
ments by legislators, made in connection with the Trade and Tariff 
Act of 1984, or proposed trade legislation. 


7 See, Downs v. United States, 187 U.S. 496 (1908). 

8 See, e.g., Countervailing duties—Imports from Germany, T.D. 49878, 74 Treas. Dec. 475 (1939); Countervail- 
ing duties on imports from Germany, T.D. 49821, 74 Treas. Dec. 389 (1939), T.D. 49849, 74 Treas. Dec. 438 (1939), 
T.D. 49958, 75 Treas. Dec. 82 (1939), T.D. 49998, 75 Treas. Dec. 139 (1939); Countervailing duties on etheyline 
dibromide from Germany, T.D. 49719, 74 Treas. Dec. 192 (1988); Countervailing Duties on certain German prod- 
ucts, T.D. 48360, 69 Treas. Dec. 1008 (1936), T.D. 48463, 70 Treas. Dec. 172 (1936), T.D. 48444, 70 Treas. Dec. 134 
(1936), T.D. 48479, 70 Treas. Dec. 201 (1936); Countervailing duties—Aluminum foil and manufacturers thereof, 
T.D. 47312, 66 Treas. Dec. 362 (1934); T.D. 47501, 67 Treas. Dec. 187 (1935). 
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The short answer to the assertion that these shed light, one way 
or the other, on the question of the application of the countervail- 
ing duty law, is that Congress has explicitly stated only one certain 
opinion on this subject in the Conference Report on the Trade and 
Tariff Act of 1984—namely: that the issue is under judicial 
review.® This is the plainest possible indication that Congress is 
waiting to hear the opinion of the Court. 

It should also be said that despite the intensity of Congressional 
interest, it is not correct to interpret a law by means of what legis- 
lators say about it in later years. Southeastern Community College 
v. Davis, 442 U.S. 397, 411 (1978). 

In this case, the strength and clarity of the language of the law 
do not really require examination of legislative history. Moreover, 
the variety and ambiguity of much of the later legislative material 
would make it particularly unreliable to use. 

The government has made an argument, difficult to follow, that 
Congressional approval of the Subsidies Code’® in the Trade 
Agreements Act of 1979, somehow indicated a choice of antidump- 
ing law rather than countervailing duty law for use with products 
from nonmarket economies. This argument evidently takes the con- 
tinuation of special provision for nonmarket economies in the anti- 
dumping law (previously shown here to be nothing more than a 
ratification of past administrative practice) as a sign that Congress 
had rejected the countervailing duty law for use with nonmarket 
economies. Into this argument the government injects the novel 
idea that had Congress not rejected the countervailing duty law it 
would have given petitioners a way to avoid the injury test of the 
antidumping law—as if the governments of countries’ with non- 
market economies had a vested interest in getting the procedure of 
an injury determination before their products could be assessed 
with special duties. 

This argument is hardly worthy of repetition except as a contrast 
to the simple and far more persuasive view of the implications of 
the Trade Agreements Act of 1979. The Act approved the Subsidies 
Code. Article 15 of the Code clearly gives a country the choice of 
using subsidy law or antidumping law for imports from a country 
with a state-controlled economy. Moreover, Congress was informed 
that countries with nonmarket economies had participated in the 
preparation of the Code!! and that it had been signed, subject to 
subsequent ratification, by two such countries. }? 

In the opinion of the Court this constitutes overwhelming evi- 
dence that the 1979 Act shows a definite understanding by Con- 


® H. Rep. No. 1156, 98th Cong., 2d Ses. 191-92 (1984). 

10 Agreement on Interpretation and Application of Articles VI, XVI and XXIII of the General Agreement on 
Tariffs and Trade. 

11 Message from the President of the United States transmitting the Texts of the Trade Agreements Negotiat- 
ed in the Tokyo Round of the Multilateral Trade Negotiations, Pursuant to Section 102 of the Trade Act of 1974, 
H.R. Doc. No. 158, 96th Cong., 1st Sess. 259 (1979). 

12 Report of the International Trade Commission to the Subcommittee on International Trade, Senate Finance 
Committee, Analysis of Nontariff Agreements, U.S.L.T.C. Inv. No. 332-101, 96th Cong., 1st Sess. i-iv (1979). 
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gress that the countervailing duty law covers countries with non- 
market economies. 

All these considerations lead the Court to conclude that the Com- 
merce Department’s determinations were contrary to law. To allow 
it to develop such an extraordinary exception to the law would go 
beyond deference to an administrative agency. It would be an abdi- 
cation of judicial responsibility. 

For the reasons explained in this opinion the determinations 
under review are found to be arbitrary and not in accordance with 
the law. 

The final determinations with respect to carbon steel wire rod 
from Czechoslovakia and Poland are reversed and the matters are 
remanded for determinations consistent with this opinion. 

The rescission of the investigations into potassium chloride from 
the Soviet Union and the German Democratic Republic is set aside 
and the investigations shall resume in a maner consistent with this 
opinion. 

The parties shall have thirty days from the date of entry of this 
opinion to agree on a schedule for these remanded matters and to 
report that schedule to the Court. If they cannot agree they shall 
report their request for scheduling and the Court will set a sched- 
ule. 


(Slip Op. 85-78) 


UST, INc., AND TsUBAKIMOTO CHAIN Co., LTD., PLAINTIFFS UV. 
UNITED STATES, DEFENDANT 


Court No. 81-10-01392 
Before Forp, Judge. 


PLAINTIFF'S MoTION FOR REVIEW OF ADMINISTRATIVE DETERMINA- 
TION UPON AN AGENCY REcoRD; DEFENDANT'S Cross-MoTION To 
AFFIRM THE AGENCY DETERMINATION 


[Judgment for defendant; case dismissed.] 


(Decided July 31, 1985) 
Barnes, Richardson & Colburn (Robert E. Burke and David A. Riggle, of counsel) 
for the plaintiff. 
Richard K. Williard, Acting Assistant Attorney General; David M. Cohen, Direc- 


tor, Commercial Litigation Branch; Gaylin Soponis, U.S. Department of Commerce; 
for the defendant. 


Forp, Judge: This action contests the “Final Results of Adminis- 
trative Review of Antidumping Finding” involving roller chain, 
other than bicycle, from Japan (46 Fed. Reg. 44488, September 4, 
1981), conducted by the U.S. Department of Commerce (Commerce) 
pursuant to section 75la of the Tariff Act of 1930, as amended, 19 
U.S.C. § 1675(a). Before the Court is plaintiffs’ (UST) motion, under 
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Rule 56.1 for Judgment Upon Agency Record. Defendant opposes 
said motion and seeks affirmance of the administrative review 
under challenge. Jurisdiction is pursuant to 19 U.S.C. § 1516a and 
28 U.S.C. § 1581c. 

In accordance with this Court’s order of remand in UST, Inc. and 
Tusbakimoto Chain Company Ltd. v. United States, 8 CIT ——, Slip 
Op. 84-91 (August 3, 1984), the administrative record of this case 
was amended with the addition of UST’s August 19 and September 
18, 1981, submissions to Commerce in the underlying review. UST 
presently seeks an order amending Commerce’s assessment instruc- 
tions to the Customs Service to include the chain types enumerated 
in UST’s August 19, 1981 submissions. These chain types were sub- 
sequently determined by Commerce not to have been sold at less 
than fair value during the relevant period. 

Defendant maintains that, insofar as Slip Op. 84-91 denied de- 
fendant’s motion for review under Rule 56.1, a complete review of 
the issues presented in the administrative record is warranted. To 
amend the assessment instructions in the manner sought by UST 
would, defendant argues, grant UST’s ultimate relief without a full 
review upon the record as mandated by statute. 

The principal issue in this case is whether Commerce erred in re- 
fusing to consider UST’s submissions of August 19 and September 
18, 1981, in its administrative review of the antidumping finding on 
roller chain, other than bicycle, from Japan. In remanding this 
matter to Commerce to amend the administrative record with 
UST’s submissions, the Court, in Slip Op. 84-91, acknowledged the 
existence of a definitional dispute between the parties on the scope 
of the review. The Court therefore supplemented the administra- 
tive record prior to its full review thereof. Slip Op. 84-91 was not a 
final, appealable order and did not resolve the substantive issue 
before the Court. To the extent that certain factual findings were 
made in that decision, those findings must be discounted as they 
were reached without a full review upon the record and without af- 
fording the defendant an opportunity to present its argument on 
the merits. Commerce having completed the administrative record, 
the Court now considers whether the Commerce determination not 
to consider data contained in UST’s submissions in reaching its 
final results of administrative review was “unsupported by sub- 
stantial evidence on the record, or otherwise not in accordance 
with law’, pursuant to 19 U.S.C. § 1516a(b\(1)B). 

The background of this case originates with the publication, on 
April 12, 1973, of Treasury Decision 73-100 (38 Fed. Reg. 9226), an 
antidumping finding with respect to roller chain, other than bicy- 
cle, from Japan. In this decision, as well as previous publications, 
including the original Antidumping Proceeding Notice (37 Fed. 
Reg. 3770, Feb. 19, 1972), the Withholding of Appraisement Notice 
(87 Fed. Reg. 17768, Aug. 31, 1972), the Notice of Determination of 
Sales at Less than Fair Value (87 Fed. Reg. 25859, Dec. 5, 1972), 
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and the Notice of Determination of Injury (88 Fed. Reg. 6241, 
March 7, 1973), the subject mechandise was simply described as 
“roller chain, other than bicycle, from Japan.” 

Following the transfer of authority for administering the anti- 
dumping law from the Secretary of the Treasury, on March 28, 
1980, Commerce undertook an administrative review of T.D. 73- 
100, pursuant to 19 U.S.C. § 1675 (hereafter section 751 review). On 
March 30, 1980, UST requested that Commerce issue a ruling on 
the scope of the finding on “roller chain, other than bicycle, from 
Japan” (A.R. 001). In this request, UST asserted that only chain 
precisely set forth in American National Standards Institute stand- 
ards B.29.1 and B.29.3 were “roller chain” for purposes of the anti- 
dumping finding. UST claimed that there was no consistent defini- 
tion of roller chain because the petitioner’s definition changed 
during the various stages of the original investigation and that, as 
only two chain types were consistent throughout the definitions, 
only those types constituted roller chain for purposes of the find- 


In May of 1980, Commerce sent questionnaires to UST requesting 
information on entries of “roller chain other than bicycle, from 
Japan” for the period April 1, 1979 through March 31, 1980, for the 
required 751 review (A.R. 588-9). UST’s responses to this request 
were incomplete in that data were not submitted on all types of 
roller chain. For chain that was reported, UST provided only price 
list information, rather than sale-by-sale data as required by the 
questionnaire (A.R. 356). Further, the responses were inconsistent, 
as UST reported on some chain it alleged was not covered by the 
finding, while not reporting on other chain of the same class (A.R. 
546). Commerce became aware of UST’s failure to submit proper 
data on all roller chain during discussions regarding the nonconfi- 
dential summaries submitted on June 25, 1980 (A.R. 546). Thereaf- 
ter, and repeatedly during the course of the section 751 review, 
Commerce personnel indicated to UST that at least “all chains con- 
taining a roller should be reported” (A.R. 540; A.R. 545; 543-4). De- 
spite these requests, UST did not report on certain chain although 
it was aware that such non-reporting would subject such chain to 
automatic margins determined on the basis of best information oth- 
erwise available (A.R. 532, 652). 

On March 17, 1981, Commerce published its preliminary determi- 
nation, in which the scope of the review was defined as follows: 


Imports covered by this review are shipments of roller chain, 
other than bicycle, currently classifiable under various provi- 
sions of the Tariff Schedules of the United States Annotated 
aang ranging from item numbers 652.1300 through 


The preliminary determination also stated that the best informa- 
tion was used to establish dumping liability where company-sup- 
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plied information was inadequate or no information was received. 
(A.R. 625) 

Commerce sent UST a memorandum on the scope of the dump- 
ing order on July 1, 1981 (A.R. 521-524). This memorandum estab- 
lished that, consistent with the questionnaire request for data on 
all “roller chain, other than bicycle,” the scope of the finding (T.D. 
73-100) “includes all roller chain in the generic sense” (A.R. 521). 
The memorandum explained that the product description was writ- 
ten to cover an entire class or kind of merchandise, rather than 
just a few types of roller chain. It further provided four general 
definitions to be used in determining the applicability of the dump- 
ing finding to particular types of chain. While UST had sought a 
ruling that only the two standard types of chain be included in the 
finding, Commerce viewed this request as an unacceptable attempt 
to have Commerce rewrite the product description long after the 
original finding had been made (A.R. 523). 

Commerce officials had agreed to accept additional data, and to 
issue appropriate instructions to Customs, “for those chain models 
for which the Department believes that the failure to submit such 
data was due to confusion concerning the definitional scope of the 
finding” (A.R. 535). Commerce thus initially accepted the UST sub- 
mission of August 19, 1981 in order to decide which chains were 
unreported because of a misunderstanding concerning the defini- 
tion (A.R. 536). The UST submission had been due by August 15, 
1981. 

Commerce did not utilize the data submitted on August 19, 1981. 
In the Final Results, published September 4, 1981, Commerce 
stated: 


The Department will not accept additional data unless a firm 
can show that the failure to submit such data was due solely to 
2 reasonable misunderstanding of the definitional scope of the 
inding. 


A dumping duty of 2 percent, based on best information avail- 
able, was assessed on chains manufactured and imported by UST 
for which it had failed to report data in timely fashion. The notice 
also contained a more particular description of the scope of the 
finding, although this description was substantially the same as the 
description provided UST on July 1, 1981. 

On September 18, 1981, UST submitted revised information on 
certain chains, consisting of the same information previously sub- 
mitted on August 19, except that data for chains that had been de- 
termined not to fall within the scope of the finding was omitted 
(A.R. 931-946). 

By letter of October 1, 1981, addressed to UST’s counsel, Com- 
merce rejected the data submitted on September 18, 1981, stating 
its position that— 
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. . . we will not accept additional data for analysis unless a 
firm can show that the failure to submit such data was the 
result of a reasonable misunderstanding concerning the defini- 
tional scope of the finding. I do not believe that your client’s 
failure to submit the data contained in your September 18, 
1981 letter during the period provided by the Department for 
response to our cong uestionnaire was due to a reasona- 
aniue of the definitional scope of the finding 


UST instituted the present action on October 5, 1981, challenging 
the alleged failure of Commerce to clarify the definitional scope of 
the 1973 dumping finding (T.D. 73-100) and Commerce’s refusal to 
accept the additional data submitted by UST on September 18, 
1981. No action was taken in this case until April 5, 1984, when 
UST filed a motion for remand to Commerce for completion of the 
administrative record. Defendant responded to this motion with af- 
firmative defenses, a cross-motion for submission of the case pursu- 
ant to Rule 56.1, and also requested additional time for briefing 
should its cross-motion be granted. UST opposed defendant’s cross- 
motion, claiming a significant portion of the administrative record 
had been excluded from the official record before the Court. As pre- 
viously noted, Slip Op. 84-91 granted UST’s motion for remand and 
ordered Commerce to amend UST’s submissions to the administra- 
tive record. This having been done, the remaining issue to review 
upon the agency record is whether Commerce properly rejected 
UST’s submissions of August 19 and September 18, 1981 as untime- 
ly. 
Under section 751(a), Commerce, as the administering authority, 
is required to conduct annual reviews of antidumping findings. In 
conducting the review of T.D. 73-100 on “roller chain, other than 
bicycle, from Japan”, Commerce requested pertinent information 
from UST and other manufacturers and importers to assist in de- 
termining whether the involved merchandise remained subject to 
dumping duties. In order to comply with the requirements of the 
statute, Commerce provides a specified period in which to respond 
to the questionnaires. After this period expires, Commerce must 
refuse to consider information untimely submitted and instead rely 
on the “best information otherwise available’. 19 U.S.C. § 1677(e). 
An exception to this rule exists if a respondent can show that the 
failure to submit such data was due solely to a reasonable misun- 
derstanding of the definitional scope of the finding. In such a situa- 
tion, Commerce will accept additional data. 

As in the present review, Commerce is routinely asked for clarifi- 
cation of the scope of the finding. However, while Commerce may 
interpert the scope of a finding, it cannot alter or amend that 
scope. Each stage of the statutory proceeding maintains the scope 
passed on from the previous stage. See Royal Business Machines, 
Inc. v. United States, 1 CIT 80, 507 F. Supp. 1007 (1980), aff'd, 669 
F.2d 692 (1982). The scope of the finding on “roller chain, other 
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than bicycle, from Japan” was thus established by the description 
of the class or kind of merchandise contained in T.D. 73-100, the 
original antidumping finding published by the Treasury Depart- 
ment on April 12, 1973. There is nothing in the record of this case 
to indicate that the limits on the definition requested by UST were 
ever intended by the Treasury Department. 


19 U.S.C. § 1677e(b) provides: 

(b) Determinations to be made on best information available. 
In making their determinations under this title [19 USCS §§ 
1671 et seq.], the administering authority and the Commission 
shall, whenever a party or any other person refuses or is 
unable to produce information requested in a timely manner 
and in the form required, or otherwise significantly impedes an 
investigation, use the best information otherwise available. 


The above provision was described in more practical terms in At- 
lantic Sugar, Ltd., et al. v. United States, 744 F.2d 1556 (1984), 
where the Court of Appeals for the Federal Circuit stated, at 1560: 


In short, one may view the best information rule * * * as an 
investigative tool, which that agency may wield as an informal 
club over recalcitrant parties or persons whose failure to coop- 
erate may work against their best interest. 


In reviewing the complete administrative record before the Court 
in this case, it becomes apparent that, while the parties disagreed 
on the definitional scope of the finding, UST certainly understood 
Commerce’s position on the scope of the finding. Indeed, from the 
inception of this review, the administrative record is replete with 
correspondence and references to discussions between UST and 
Commerce on this particular matter. Commerce’s position re- 
mained consistent and was reiterated throughout the course of this 
colloquy. The scope of the finding, established in the 1973 Treasury 
decision, could not be rewritten. The product description in the 
roller chain finding was written to cover an entire class or kind of 
merchandise, not a few types of the general class or kind. UST did 
not request a ruling on whether certain chains were within the 
scope of the finding; rather, UST requested a ruling that only two 
standard types of chain were included in the scope of the finding. 
This could not be done, and UST was fully apprised of the Com- 
merce position on this subject. At the very least, by July 1, 1981, 
the date of Commerce’s memorandum on the scope of the dumping 
order, UST was aware that Commerce was requesting information 
on particular chain types on which UST had not reported and 
which would be covered by the upcoming dumping finding. When 
the requested information was not forthcoming, Commerce had no 
choice but to proceed with its review and make its findings using 
the best information available. Commerce was therefore correct in 
rejecting UST’s submissions of August 19 and September 18, 1981, 
as untimely. 
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In reaching this decision, the Court is acutely aware that section 
751 reviews are conducted annually and must be completed within 
specific time-frames. The procedures involved in conducting these 
reviews make it imperative the requested information be submitted 
within a period that allows Commerce sufficient time for adequate 
analysis and comment while still meeting statutory deadlines. This 
particular review took over eighteen months to complete. That 
UST requested clarification on the scope of the finding does not 
lessen its obligation to provide Commerce with the requested infor- 
mation in a timely manner. Examination of the record clearly indi- 
cates Commerce complied with the appropriate procedural guide- 
lines and UST was given every opportunity to respond and partici- 
pate in the review in a meaningful manner. 

Accordingly, the Court finds the determination of Commerce not 
to consider the data contained in UST’s submissions of August 19 
and September 18, 1981, to be fully supported by substantial evi- 
dence on the record and otherwise in accordance with law. The 
final results of the administrative review on roller chain, other 
than bicycle, from Japan (46 Fed. Reg. 44488, September 4, 1981) 
are therefore affirmed, and this action is hereby dismissed. Judg- 
ment will be so entered. 


(Slip Op. 85-79) 


GirrorpD-HILL CEMENT Co., ET AL., PLAINTIFFS v. UNITED STATES 
AND INTERNATIONAL TRADE COMMISSION, DEFENDANTS 


Court No. 83-12-01737 
Before REstani, Judge. 


OPINION AND ORDER 


[Final negative antidumping determination of United States International Trade 
Commission sustained.] 


(Dated July 31, 1985) 
Squire, Sanders & Dempsey (Ritchie T. Thomas, William D. Kramer, and Edwin J. 
Madagj, Jr.) for plaintiffs. 
Lyn M. Schlitt, General Counsel, Michael P. Mabile, Assistant General Counsel, 


United States International Trade Commission (George A. Holoch, Jr. on the brief, 
Gracia Berg at oral argument) for defendants. 


Restanl, Judge: Plaintiffs, and ad hoc group of portland hydrau- 
lic cement producers located in California and Nevada and the 
labor union representing that area’s production workers, challenge 
a final determination of the United States International Trade 
Commission (ITC or Commission). In its determination, made pur- 
suant to § 735(b\(1) of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1673d(b)\(1) (1982), the Commission concluded that an industry in 
the United States was not materially injured or threatened with 
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material injury, by reason of imports of portland hydraulic cement 
from Australia and Japan. Portland Hydraulic Cement from Aus- 
tralia and Japan, Inv. Nos. 731-TA-108 and 109 (Final), USITC 
Pub. No. 1440 (October 1983). Jurisdiction in this action is predicat- 
ed upon 28 U.S.C. § 1581(c) (1982). This matter is before the court 
on plaintiff's motion for review of administrative determinations 
upon the agency record. United States Court of International Trade 
Rule 56.1. For the reasons that follow, the Commission’s final de- 
termination is sustained. 


I. BACKGROUND 


Plaintiffs filed petitions with the ITC and with the International 
Trade Administration of the Department of Commerce (ITA), alleg- 
ing that portland hydraulic cement was being imported into the 
United States through three terminals in California where it was 
sold at less than fair value (LTFV). Plaintiffs sought imposition of 
antidumping duties upon the imports on the ground that the im- 
ports were materially injuring the regional cement industry of 
California and Nevada. Subsequently, both the ITC and the ITA in- 
stituted preliminary investigations. In its preliminary determina- 
tions the ITC found a reasonable indication of material injury. 47 
Fed. Reg. 51,822 (November 8, 1982), Portland Hydraulic Cement 
from Australia and Japan, Inv. Nos. 731-TA-108 and 109 (Prelimi- 
nary), USITC Pub. No. 1310 (November 1982). Although the ITA’s 
preliminary findings indicate some doubt as to whether all in- 
volved Japanese imports were selling at LTFV, in its final determi- 
nation the ITA concluded that both Japanese and Australian 
cement were selling at LTFV. 48 Fed. Reg. 41,056 and 41,059 (Sep- 
tember 13, 1988). 

After acquiring additional information and holding a hearing in 
Los Angeles, the ITC issued its final negative determination. 
USITC Pub. No. 1440. The Commission found that portland hy- 
draulic cement was a fungible good.! Therefore, the domestic prod- 
uct and the imports were “like products” with the meaning of 19 
U.S.C. § 1677(10) (1982).2 Agreeing with plaintiffs, the Commission 
then determined that pursuant to 19 U.S.C. § 1671(4)(e) (1982) the 
impact of the imports upon the relevant industry was to be as- 
sessed on a regional basis. Although the imports under investiga- 
tion did not appear until 1981, the Commission examined the condi- 
tion of the domestic industry from January 1980 to June 1983. The 
Commission noted a steady drop in consumption, a decline in pro- 
duction, and an increase in excess capacity. It found that capacity 
utilization, along with production, dropped during most of the 


1 Portland hydralic cement is a substance which when mixed with water and other materials combines to 
form concrete. Hydraulic cement is capable of setting under water. Portland hydraulic cement is so named be- 
cause it resembles a natural limestone quarried in the English Isle of Portland. USITC Pub. 1440 at A-3—A-4. 

219 U.S.C. § 1677(10) (1982) provides: “The term “like product” means a product which is like, or in the ab- 
sence of like, most similar in characteristics and uses with, the article subject to an investigation under this 
subtitle.” 
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period but had a slight upturn in 1983. Shipments also followed the 
trend of production and capacity utilization while inventories in- 
creased throughout the examined time period. The Commission 
found a continuous decline in employment but was unable to deter- 
mine whether that decline was due to the drop in production or to 
the modernization of production facilities. Wages increased from 
1980 to 1982 and then dropped very slightly in 1983. Productivity, 
on the other hand, was considered to have remained fairly stable. 

The Commission found a significant decline in the financial con- 
dition of the domestic producers in the region. A continuous drop 
in net sales was noted along with an increase in cost of goods sold. 
Gross income substantially declined and the regional producers op- 
erated at a loss of $25 million from 1980 to 1982 and at a loss of $17 
million from January 1983 to April 1983. Against this background, 
the Commission concluded that the California-Nevada industry was 
“experiencing difficulties.” 

Despite such difficulties the ITC issued a negative final determi- 
nation. It concluded that the industry was not injured “by reason 
of’ the imported cement. The element of causation required by 19 
U.S.C. § 1673 and § 1673d(bX(1) (1982) was not found.* Absent a find- 
ing of a causal link between injury and imports, the Commission is 
unable to provide the domestic industry with relief. See American 
Spring Wire Corp. v. United States, 6 CIT ——, 590 F. Supp. 1273, 
1276 (1984), aff'd sub nom, Armco, Inc. v. United States, No. 84- 
1715 (Fed. Cir. May 2, 1985). 

Plaintiffs now argue that the Commission erred on several 
grounds in failing to find a nexus of causation between imports and 
injury. First, plaintiffs claim that the Commission’s analytic tech- 
nique was unsound. Second, they contend that the Commission dis- 
regarded certain indicators of impact on the domestic industry. 
Third, they assert that the Commission erred in assessing the ef- 
fects of the imports upon domestic prices. Finally, they argue that 
the Commission erroneously failed to consider the cumulative 
effect of the Japanese and Australian imports along with certain 
subsidized Mexican cement. 

In reviewing the Commission’s determination, this court must 
sustain “a final negative injury determination by the ITC * * * 
unless it is ‘unsupported by substantial evidence on the record, or 


3 Specifically, the antidumping provision of the Trade Agreements Act of 1979, codified at 19 U.S.C. § 1673 
(1982) states: 
= Imposition of antidumping duties 


_(1) the administering authority determines that a class or kind of foreign merchandise is being, or is 
likely to be, sold in the United States at less than its fair value, and 
(2) the Commission determines that— 
(A) an industry in the United States— 
(i) is materially injured, or 
(ii) is threatened with material injury, 


or 

(B) the establishment of an industry in the United States is materially retarded, by reason of im- 
ports of that merchandise, then there shall be imposed upon such merchandise an antidumping duty, in 
addition to any other duty imposed, in an amount equal to the amount by which the foreign market 
value exceeds the United States price for the mechandise. 
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otherwise not in accordance with law.’ 19 U.S.C. § 1516a(b\(1)\(B) 
(1982).” American Spring Wire Corp., 590 F. Supp. at 1276. “Sub- 
stantial evidence is more than a mere scintilla. It means such rele- 
vant evidence as a reasonable mind might accept as adequate to 
support a conclusion.” Matsushita Electric Industrial Co. v. United 
States, 750 F. 2d 927, 933 (Fed Cir. 1984) (quoting Universal Camera 
Corp. v. NLRB, 340 U.S. 474, 477 (1951), and Consolidated Edison 
Co. v. NLRB, 305 U.S. 197, 229 (1938)); and quoted in American 
Spring Wire Corp., 590 F. Supp. at 1276. “The court [, however,] 
may not substitute its judgment for that of the [agency] when the 
choice is ‘between two fairly conflicting views, even though the 
court would justifiably have made a different choice had the 
matter been before it de novo * * *.’” American Spring Wire Corp., 
590 F. Supp. at 1276 (quoting Penntech Papers, Inc. v. NLRB, 706 F. 
2d 18, 22-23 (1st Cir. 1983), cert. denied, 104 S. Ct. 237 (1983) (quot- 
ing Universal Camera Corp., 340 U.S. at 488)). See also Sprague 
Electric Co. v. United States, 2 CIT 302, 310-11, 529 F. Supp. 676, 
682-83 (1981). It is within the Commission’s discretion to make rea- 
sonable interpretations of the evidence and to determine the over- 
all significance of any particular factor or piece of evidence. See S. 
Rep. No. 249, 96th Cong., 1st Sess. at 74-75 (1979). 


II. THe ComMmMiIssIon’s ANALYSIS 


In evaluating the causal relationship between the imports and 
the declining regional cement industry, the Commission rested its 
analysis on the nature of the regional cement market. Emphasizing 
the fungible quality of portland hydraulic cement, the Commission 
characterized the product as a commodity type good, and reasoned 
that, like other commodities, selling price was an important factor 
in a producer’s ability to make a sale. Since all producers’ products 
were essentially interchangeable, the ITC assumed purchase deci- 
sions would be based largely on price. Thus, the Commission con- 
cluded that significant amounts of underselling were likely to exist 
as aggressive suppliers tried to outsell one another while demand 
decreased. Accordingly, the Commission attempted to determine 
which firms acted as price leaders, in order to evaluate the role of 
the imported cement. In making that evaluation, the ITC examined 
data submitted by the domestic producers, the importers and infor- 
mation provided by purchasers. 

The underpinning of the Commission’s analysis is its treatment 
of transportation cost. The ITC found that the high value-to-weight 
ratio of cement caused the price of cement to increase as the dis- 
tance between the purchaser’s location and the supplier’s terminal 
increased. The Commission concluded that suppliers tended to sell 
almost all of their cement in areas within less than 100 to 300 
miles from their facilities.* The Commission found that the pri- 


* Approximately eighty-five percent of sales were within 100 miles of the importers’ terminals. 
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mary market for both importers and domestic producers was the 
metropolitan area closest to the location of a facility. The Commis- 
sion noted that sales of Australian cement from the Long Beach 
terminal were concentrated in the Los Angeles area, while sales of 
Japanese cement from the Stockton terminal were most prevalent 
in the Northern California (San Francisco) area and Japanese 
cement from the San Diego terminal was sold primarily near San 
Diego. The Commission evaluated the effect of shipping distances 
within each of the three market areas by analyzing prices in geo- 
graphical areas which were varying distances from the entry points 
of the imports. This subdivision of the three major market areas 
was based on the public utility zones used to regulate shipping 
prices in California.® 

Also, the ITC examined the overall effects of imports in each 
area separately, beginning with the Australian product. Australian 
cement did not enter the regional market until 1981 when the Pa- 
cific Coast Cement Corporation opened a terminal in Long Beach, 
California. Pacific Coast sought to enter what in 1979 had been a 
market with high demand and short supply. The Commission found 
the level of consumption for the Australian product in relation to 
total regional consumption to have been inconsequential in 1981. 
The level rose in 1982 and then declined slightly in 1983.° Over the 
studied time period, the volume of Australian imports continuously 
increased. 

The ITC focused its evaluation of the Australian imports on the 
product’s effect in the Los Angeles area where sales were concen- 
trated. The Commission’s data showed that in a majority of in- 
stances reported by purchasers, the imported product rarely under- 
sold the domestic product and that “almost all” price decreases 
were triggered by domestic producers. In regard to specific in- 
stances of lost sales and lost revenues, the ITC concluded that most 
of the purchaser’s decisions to buy the import rather than the do- 
mestic cement were not based on price considerations. The majori- 
ty of purchasers, in fact, reported that the import was priced equal 
to or higher than the domestic product. Finally, the Commission 
noted that the price declines in the immediate Los Angeles vicinity 
of the Pacific Coast import terminal were no greater than those in 
zones where no imports appeared. The ITC thus concluded that 
there was no significant correlation between the presence of im- 
ports and the drop in domestic supplier’s prices. 

Like the Australian imports, the Japanese product appeared as a 
response to the high demand for cement in 1979. Although only 
one firm imported Australian cement, four firms imported the Jap- 
anese product. Two companies were actually domestic suppliers 


5 The California Public Utility Commission regulates intra-state freight charges according to constructed mile- 
ages which integrate distances with other factors such as traffic. The Public Utility Commission sub-divides 
major metropolitan areas into zones to “[allow] the calculation of constructed mileages between two points 
within each of [the] larger metropolitan areas.”” USITC Pub. No. 1440 at 12 n. 38. 

® The exact levels of business are found in the Confidential Staff Report. 
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which, during 1979 to 1981, fulfilled their own requirements by im- 
porting cement from several countries, including Japan. Two other 
companies, Stinnes Enterprises (Stinnes) and Melwire Trading 
Company (Melwire) used their own terminals to import cement in 
1981 and 1982. Stinnes used the terminal at Stockton in Northern 
California. Melwire used a facility located in San Diego. 

The Commission found a steady decline in the volume of Japa- 
nese imports from 1981 to 1983. It noted that there were no Japa- 
nese imports at all in 1983. Consumption of Japanese cement in re- 
lation to total regional consumption also dropped from 1981 to 
1983. Because the Stinnes and Melwire facilities were located in 
different metropolitan market areas, the Commission analyzed the 
information acquired from San Diego and from Northern Califor- 
nia separately. 

The ITC found that Stinnes’ prices on a weighted average basis 
were generally below the regional suppliers’ prices during 1981. 
The domestic prices near the Stinnes terminal varied greatly in 
1981. In specific instances, however, the Commission noted that 
Stinnes was no more competitive than the regional suppliers be- 
cause Stinnes’ lowest price was often higher than the domestic 
price. Examining prices in 1982, the ITC found that the price 
ranges in Northern California had narrowed. The Commission 
noted that “[bjetween January and August 1982, in four of the six 
zones for which significant price information was received, prices of 
Japanese cement were almost always equal to or above regional 
producers’ prices on a weighted average basis.” USITC Pub. No. 
1440 at 17. The Commission did not consider Stinnes’ sales in late 
1982 important. Stinnes was using cement from another country 
rather than from Japan and the company was liquidating invento- 
ry in order to close its terminal facility. Again the ITC found no 
correlation between the presence of imports in various sub-market 
areas and declining prices in Northern California. 

The ITC drew a similar conclusion concerning Southern Califor- 
nia. In the San Diego area, the Commission found that the decline 
in prices in sub-market zones where imports were present was not 
worse than in areas where imports were not substantially compet- 
ing. Like Stinnes, Melwire’s average prices were generally below 
the weighted average of the domestic prices but Melwire reported 
that imports were generally sold at rates above regional suppliers’ 
charges. Although lost sales and revenues were confirmed, the 
Commission concluded that the losses did not significantly affect 
the domestic industry. Neither Melwire nor any regional producer, 
was consistently found to be the price leader in Southern Califor- 
nia. To the Commission, the causal link between imports and 
injury was absent once again. 
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Ill. LEGALITY OF THE COMMISSION’S FINDINGS 


A. Sub-market Analysis 


Because the Commission reached its conclusions using a sub- 
market analysis, the propriety of that technique must be examined 
before other aspects of the determination are reviewed. If the use 
of that analysis was improper, then the Commission’s findings 
would not be supported by substantial evidence. In this case, how- 
ever, the court finds that the ITC’s sub-market analysis was valid. 

Plaintiffs claim that a sub-market analysis is proper only if each 
market segment could qualify as a regional market under 19 U.S.C. 
§ 1677(4\C) (1982). Plaintiffs argue that the Commission could not 
examine the region by looking at smaller segments based on either 
metropolitan areas or PUC zones because the ITC found only the 
entire California-Nevada area to qualify as a regional market 
under the statute. “A regional analysis is appropriate only in spe- 
cial statutorily prescribed circumstances.” Rhone Poulenc, S.A. v. 
United States, 8 CIT——, 592 F. Supp. 1318, 1329 (1984). The re- 
gional industry statute, 19 U.S.C. §1677(4\C), however, is designed 
to relieve a domestic industry’s burden of demonstrating injury on 
a nationwide basis.7 See generally H.R. Rep. No. 317, 96th Cong., 
1st Sess. 73 (1979); S. Rep. No. 249, 96th Cong., 1st Sess. 82-83 
(1979). There is nothing in the statute which precludes the Commis- 
sion from evaluating the status of a statutory region by looking at 
market areas (sub-markets) within the statutory region. Moreover, 
the ITC defined “market area” as “a relatively narrow geographic 
area within which delivered prices can be directly compared be- 
cause of little variation in freight charges from a particular base- 
point supplier to customers within that geographic area.” USITC 
Pub. No. 1440 at A-54 n.1. That definition is not an attempt to 
vary the requirements stated in 19 U.S.C. § 1677(4\(C); it is merely a 
way of assessing conditions in the regional market. Therefore, the 
Commission’s sub-market analysis does not conflict with the region- 
al industry statute. 

Plaintiffs also argue that the market area analysis is invalid be- 
cause it was incorrectly based on the assumption that sales of im- 
ports would be more prevalent in the areas closest to the import 
terminals than in more distant areas due to transportation costs, 


719 U.S.C. §1677(4XC) (1982) provides: 
Dpivest industries. 
n appropriate circumstances, the United States, for a particular product market, may be divided into 
2 ares} markets and the producers within each market may be treated as if they were a separate 
in a 
(i) the producers within such market sell all or almost all of their production of the like product 
in question in that market, and 
(ii) the demand in that market is not supplied, ’ a substantial degree, by producers of the 
product in question located elsewhere in the United 
In such appropriate circumstances, material injury, the hrest a5 material i injury, or material retardation of the 
establishment of an industry may be found to exist with respect to an industry even if the domestic industry as 
a whole, or those producers whose collective output of a like product constitutes a major proportion of the total 
domestic production of that product, is not injured, if there is a concentration of subsidized or dumped imports 
into such an isolated market and if the producers of all, or almost all, of the production within that market are 
being materially injured or threatened by material injury, or if the establishment of an industry is being materi- 
ally retarded, by reason of the subsidized or dumped imports. 
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particularly with regard to sales of Japanese cement made by Mel- 
wire and Stinnes. To make its comparisons the Commission re- 
quested price data from both domestic producers and importers for 
sales made in ten market areas within the California-Nevada 
region. Four of the areas, MZ 221, MZ 235, MZ 242, and MZ 249, 
were located within metropolitan Los Angeles and were chosen be- 
cause they were near the Australian import terminal. Two other 
market areas, MZ 307 and the community of Escondido were in the 
proximity of San Diego. The Commisson selected those two areas to 
assess the impact of Japanese cement imported by Melwire. The 
Commission also studied the areas of MZ 101 in San Francisco and 
the community of Modesto to assess the effects of imports by 
Stinnes. For comparison purposes the Commission examined the 
import activity in Las Vegas, Nevada, an area over 200 miles from 
any of the import terminals, and in Bakersfield/Visalia, California, 
an area with no known import competition, which was also an av- 
erage of 182 miles from the closest importer’s terminal. The Com- 
mission analyzed additional market areas following receipt of re- 
sponses to questionnaires sent to purchasers of cement throughout 
the region. See Tables 33 and 34 in the Commission’s determina- 
tion. 

Plaintiffs point to the same Tables 33 and 34 as support for their 
position that the Commission’s conclusion regarding distance and 
volume of sales was incorrect. The tables consolidate data obtained 
from purchasers concerning price trends by year from January 
1981 to June 1983. Plaintiffs claim that this data demonstrates that 
there were no sales of imports in some areas within 100 miles of 
the Stinnes terminal in Stockton while sales occurred in the Chou- 
chilla area 197 miles away from Stockton. Those occurrences, how- 
ever, invalidate neither the ITC’s analytic technique nor the re- 
sults of its application to study of Northern California market 
areas.® 

The data in Table 34 was compiled from data in Tables C-19 
through C-28 of the Commission’s Confidential Staff Report 
(USITC Pub. No. 1440 at A-148 to A-157 (modified version)). Those 
additional tables listed price ranges and weighted average prices 
for each area in Table 34 for domestic and imported cement in 
each month of the thirty month period ranging from January 1981 
to June 1983. From that information, the number of months out of 
the total thirty months in which there were sales of imports in 
each market area can be compared to the distance of the respective 
market area from the Stockton terminal. 

Out of the eight studied areas within 100 miles of Stockton, there 
were five areas in which imports appeared for at least ten months. 
Within the range of 100 to 200 miles from Stockton there were no 
areas with over eight months of sales for the thirty month period. 


® Tables 33 and 34 chart average distance from an import terminal. Thus, the court’s reference to any dis- 
tances mentioned in those tables is to an average distance from the relevant importer. 
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Of the six areas examined in the 100-200 mile range, three areas 
saw no imports. Eight months of imports did occur, however, in 
Chouchilla. Four market areas an average distance of 200 miles 
and further from Stockton, were analyzed but only one month of 
sales were recorded. 

Within 100 miles of Stockton at Tracy (21 miles away) and Jack- 
son (49 miles away) no import sales were recorded. In Twain Harte 
(76 miles away) only two months of import sales were recorde‘. 
Even when this data is combined with the data from Chouchilla 
the Commission’s premise remains valid. Graphically displayed, the 
data in Tables C-19 through C-28 generally produces a downward 
sloping curve. Only the four above-mentioned points out of a possi- 
ble eighteen points are grossly off the curve. Thus, there is substan- 
tial evidence behind the distance/volume of sales correlation as 
found in Northern California. The three areas where no sales oc- 
curred within 100 miles of Stockton indicate no more than the pos- 
sibility that purchasers in these communities chose not to buy im- 
ported cement. The sales in Chouchilla indicated that the correla- 
tion was not perfect. That is, however, insufficient grounds for the 
court to conclude that the Commission did not act upon substantial 
evidence in utilizing the sub-market analysis in its study of 
Stinnes’ imports in Northern California. 

Substantial evidence also exists to support the Commission’s dis- 
tance theory regarding the Southern California market areas in re- 
lation to Japanese imports. See USITC Pub. No. 1440 Table 33. For 
Southern California the ITC examined twenty-four areas. The ap- 
pended tables in the Staff Report indicate that only in areas within 
100 miles of the import terminal at San Diego were there more 
than four months of sales recorded in the thirty month period. 
Only within areas within 75 miles of the terminal were there more 
than ten months of sales. From distances of 100 miles and greater 
from the terminal seventeen communities were examined. Of those 
seventeen communities, Japanese cement was purchased in only 
four areas for a time period that ranged between one and three 
months. There were no recorded sales of Japanese imports during 
the thirty month period for fourteen of the seventeen communities 
over 100 miles from the San Diego terminal. Thus, the data accu- 
mulated from the additional tables again support the Commission’s 
analytical technique.® 
B. Impact of Imports on Domestic Industry 

In evaluating injury caused by dumping, the ITC must follow 
statutory guidelines which set forth certain indicia of injury that 
the Commission must consider. 19 U.S.C. § 1677(7) (1982). These in- 
dicia include the volume of imports, the effect of imports on prices 
of the like domestic product, and the impact of imports on domestic 


® Plaintiff pointed to no data which was inconsistent with the volume/distance correlation with regard to the 
Los Angeles area. 
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producers of the like domestic product.!° See Victor, Injury Deter- 
minations by the United States International Trade Commission in 
Antidumping and Countervailing Duty Proceedings, 16 N.Y.U. J. 
Int’] L & Pol. 749, 756-60 (1984). 

Plaintiffs claim that the Commission’s determination emphasized 
the effect of imports on prices and considered the volume of im- 
ports but did not give “impact on domestic producers” the consider- 
ation required by law. The Commission’s responsibility in evaluat- 
ing the impact of imports is detailed in 19 U.S.C. § 1677(7\(C\Gii) 
(1982) which provides: 


—In examining the impact on the affected industry, the Com- 
mission shall evaluate all relevant economic factors which 
have a bearing on the state of the industry, including, but not 
limited to— 

(I) actual and potential decline in output, sales, market 
share, profits, productivity, return on investments, and uti- 
lization of capacity, 

(ID factors affecting domestic prices, and 

(III) actual and potential negative effects on cash flow, 
inventories, employment, wages, growth, ability to raise 
capital, and investment. 


Plaintiffs claim that the impact of imports included confirmed 
lost sales of 115,000 short tons of cement during the three and one- 
half year study,'! and that ipso facto, such an impact demonstrat- 
ed a causal nexus between imports and injury. Plaintiffs argue that 
the lost sales caused material injury by leading to downturns in 
revenues, production, capacity utilization and employment. In es- 
sence, plaintiffs assert that the ITC erred by applying a test of cau- 
sation that was too strict. Plaintiffs allege that the Commission im- 
permissibly weighed the impact of the imports against other factors 
instead of merely requiring that the imports minimally contributed 
to the injury suffered by the domestic industry as required under 
British Steel Corp. v. United States, 8 CIT ——, 593 F. Supp. 405, 
413 (1984). 

In a related line of reasoning plaintiffs argue that the Commis- 
sion failed to consider all sales lost by domestic producers to im- 
ports because the ITC considered only sales lost due to price under- 
cutting as “lost sales.” Plaintiffs contend that the Commission ig- 
nored purchases of imports for non-price reasons and those pur- 
chases should have been included by the ITC among lost sales im- 
pacting on the regional industry. Thus, plaintiffs argue the Com- 


10 Specifically, 19 U.S.C. § 1677(7) (1982) provides: 
(A) In general 
The term “material injury” means harm which is not inconsequential, immaterial, or unimportant. 
(B) Volume and consequent impact 
In making its determinations under sections 1671b(a), 1671d(b), 1673b(a), and 1673d(b) of this title, the 
Commission shall consider, among other factors— 
(i) the volume of imports of the merchandise which is the subject of the investigation, 
(ii) the effect of imports of that merchandise on prices in the United States for like products, and 
(iii) the impact of imports of such merchandise on domestic producers of like products. 
11 The dollar value of such sales is approximately $7-8 million. Total annual domestic sales in the region to- 
talled approximately one-half billion dollars. 
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mission erroneously required that the injury be caused by dumping 
rather than by dumped imports. In any case, plaintiffs urge that 
but for an LTFV selling price, the imports could not have been sold 
at all in the California-Nevada market. 

The Commission’s observations regarding lost sales were stated 
in three separate parts of the final determination. First, with 
regard to the Australian product, the Commission stated: 


Information regarding allegations of lost sales and lost reve- 
nues further supports the conclusion that Pacific Coast met 
rather than undercut domestic prices. Almost all of the pur- 
chasers contacted regarding such allegations stated that the 
price of Australian cement was equal to or higher than the 
price of the domestic cements and cited nonprice reasons for 
purchasing Australian cement. Our analysis of direct bid 
projects shows little evidence of lost sales or lost revenues by 
regional producers due to competition by Pacific Coast. 


USITC Pub. No. 1440 at 14 (footnotes omitted). Second, with respect 
to the Japanese imports sold by Melwire, the Commission stated 
that: 


Several allegations of lost sales and lost revenues were con- 
firmed. However, information received with regard to the issue 
of price leadership shows that neither Melwire nor any individ- 
ual domestic producer was consistently identified as possessing 
a role of price leadership in the San Diego area. Thus, we con- 
clude that these instances of lost sales and lost revenues are 
not significant enough to have had a significant adverse effect 
on domestic producers. 


USITC Pub. No. 1440 at 19. Third, with respect to all of the Japa- 
nese imports, the Commission stated that: 


Thus, there are instances in these investigations of under- 
selling, lost sales, and lost revenues related to imports from 
Japan. However, these instances are not indicative of a price- 
depressing effect of Japanese cement in the marketplace. 


USITC Pub. No. 1440 at 20. 

The Commission is not obligated to rest its decision on either lost 
sales or lost revenues, especially in view of the volumes of lost 
sales and revenues involved here in comparison to total sales. Lost 
sales and revenues may be only two possible signals of impact.'? 
Although the Commission must rule in the affirmative if it finds 
even slight contribution from imports to material injury, and the 
Commission should not weigh that contribution “against the effects 


12 The statutory scheme itself contains the provision stating that “[tJhe presence or absence of any factor 
which the Commission is required to evaluate under subparagraph (C) or (D) [of 19 U.S.C. § 1677] shall not neces- 
sarily give decisive guidance with respect to the determination by the Commission of material injury. 19 U.S.C. 
§ 1677(7XEXii) (1982). See also 19 C.F.R. § 207.27 (1983). The legislative history of the provision suggests that it 
also pertains to the issue of causation. Thus, H.R. Rep. No. 317, 96th Cong., Ist Sess. 46 (1979) stated: “The 
significance of the various factors affecting an industry will depend upon the facts of each particular case. Nei- 
ther the presence nor the absence of any factor listed in the bill can necessarily give decisive guidance with 
respect.to an injury determination.” See also S. Rep. No. 249, 96th Cong., 1st Sess. 88 (1979). 
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associated with other factors (e.g., the volume and prices of imports 
sold at fair value, contraction in demand or changes in patterns of 
consumption * * *)”’, S. Rep. No. 249, 96th Cong. 1st Sess. 74 (1979), 
the presence of certain indicators such as lost sales or revenue does 
not automatically mean that imports contributed to a significant 
downturn in a domestic industry. 

Furthermore, the statutory scheme does not mandate that the 
Commission must consider lost sales per se. Although the law re- 
quires the ITC to assess impact of imports on the domestic indus- 
try, the Commission need not make an impact analysis based on a 
specific type of lost sales analysis. Where fungible goods are con- 
cerned, volume may be the best indicator of lost sales rather than 
the anecdotal evidence obtained in the typical lost sales study.!* 
The Commission now argues that the sales lost to Japanese and 
Australian imports may have replaced sales previously lost to 
extra-regional domestic suppliers and other importers. The Com- 
mission did not make such a finding, rather the Commission seems 
to consider volume of imports and sales lost to imports insignifi- 
cant in the context of the injury in this case. In the instant case, 
the Commission primarily used lost sales to measure the price ef- 
fects of imports upon the domestic commodity-type product. Sales 
lost due to underpricing is an important test of injury in the case 
of fungible goods. Merely because the ITC did not focus on lost 
sales per se does not mean that it was looking only at injury due to 
sales at LTFV or that it weighed causes, as plaintiffs allege. The 
Commission looked at the volume of imports and at the overall 
effect on prices in the context of the depressed state of the indus- 
try. From such data it concluded, in essence, that imports were not 
a contributing cause of the injury suffered by the industry. 

An additional concern is whether substantial evidence exists to 
support the Commission’s conclusions in light of the lost sales evi- 
dence. For the Australian cement, there were allegations of lost 
sales involving twenty-seven ready-mix companies. In its verifica- 
tion using purchasers’ answers to questionnaires, the Commission 
found that twenty-three of those companies purchased Australian 
cement. Only one of those purchasers, however, cited a lower price 
as the reason for choosing the import. Among the non-price reasons 
for choosing the Australian product were relationships with the im- 
porters sales staff, a desire to have a secondary supply source, loca- 
tion, availability, and suitability for specific purposes or quality.'* 
In terms of lost revenue, only six purchasers of a group of twenty- 
nine purchasers, many of which also answered lost sales question- 
naires, stated that they used the presence of Australian prices to 


13 Although 19 U.S.C. § 1677(7XCXiiiXD requires the Commission to evaluate “decline in . . . sales” as part of 
its impact analysis, the statute does not speak of “sales lost to imports.” 

14 Unlike the case of The Maine Potato Council v. United States, 9 CIT——, Slip Op. 85-69 (June 27, 1985), 
where the ITC found that the quality of the imported products contributed to the competitiveness of the im- 
ports. No such finding of a consistent quality difference between the imported and domestic product exists in 
this case. 
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negotiate lower prices from domestic producers. Overall the lost 
sales study is consistent with the Commission’s finding regarding 
Australian cement. 

Regarding Japanese cement, domestic producers alleged that 
from April 1981 to June 1983 they lost sales involving forty-seven 
ready-mix companies. The Commission contacted thirty-two of 
those companies and found twenty-five had purchased the Japa- 
nese product. Of those twenty-five, seven cited lower prices as the 
major reason for the purchases. Ten of the remaining firms did 
note, however, that although price was not the reason for the pur- 
chase, the Japanese product was lower priced than the domestic 
cement. The ITC contacted forty-five of the eighty-six purchasers 
named in the lost revenue allegations and found that seventeen of 
twenty-eight firms that purchased Japanese cement reported that 
the Japanese product was priced lower than domestic cement. 
Eight firms that purchased both imported and domestic cement 
stated that they used Japanese prices in negotiating lower domestic 
prices. Five firms that did not purchase Japanese cement did, how- 
ever, state that they used Japanese offers in negotiations with do- 
mestic producers. This evidence is inconclusive. It could support 
several findings depending on other evidence gathered. Since this 
court is not the trier of fact, it cannot weigh this evidence in the 
first instance. There is nothing in the lost sales study which de- 
tracts from the other evidence in support of the Commission’s find- 
ings regarding Japanese cement to such an extent that the Com- 
mission’s finding must be set aside. 

In a related ground of attack upon the Commission’s impact find- 
ings, plaintiffs argue that the ITC considered only lost sales and 
revenue, while failing to fully evaluate the impact of imports in 
terms of the other factors, i.e. profits, market share, productivity, 
utilization of capacity. Plaintiffs claim that although the Commis- 
sion mentioned those “impact” factors in its description of the de- 
clining state of the industry, it failed to analyze the factors as indi- 
cia of causation. First, the Commission is charged only with ration- 
ally considering impact on the domestic industry in light of the rel- 
evant factors in each case. 19 U.S.C. §1677(7(C\GiDM (1982). 
Second, “the Commission is not required to issue findings and con- 
clusions on an issue concerning a statutory element simply because 
it was presented by the petitioner.” Jeannette Sheet Glass Corp. v. 
United States, 9 CIT ——, 607 F. Supp. 123, 130 (1985) (citing Pasco 
Terminals, Inc. v. United States, 83 Cust. Ct. 65, 85, 477 F. Supp. 
201, 218 (1979), aff'd, 68 CCPA 8, 634 F.2d 610 (1980) and British 
Steel v. United States, 8 CIT ——, 593 F. Supp. 405 (1984)) appeal 
docketed, No. 85-2455 (Fed. Cir. May 24, 1985), alternative motions 
for temporary restraining order or stay denied, 9 CIT ——, Slip Op. 
85-71 (July 10, 1985). “Absent a showing to the contrary, the Com- 
mission is presumed to have considered all the evidence in the 
record.” Jeannette, 607 F. Supp. at 130. As in the Jeannette case, 
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the record in this case, particularly USITC Pub. No. 1440 at A-1— 
A-110, contains data concerning the challenged factors, “and the 
Commission must be presumed to have considered them”. Jean- 
nette, 607 F. Supp. at 130. Data for such factors as consumption and 
market share (Table 22), capital expenditures (Table 19), and 
income and loss (Tables 12-17) are all found in the determination. 


C. Price Effects 


Plaintiffs further challenge the ITC’s decision concerning the 
price effects of the imports. By statute the Commission must con- 
sider whether: 


(I) there has been significant price undercutting by the im- 
ported merchandise as compared with the price of like prod- 
ucts in the United States, and 

(II) the effect of imports of such merchandise otherwise de- 
presses prices to a significant degree or prevents price in- 
ae, which otherwise would have occurred, to a significant 

egree. 


19 U.S.C. § 1677(7CXiiX1982). The Commission must therefore ex- 
amine whether imports forced domestic prices downward or kept 
domestic prices at artificially low levels. 

Plaintiffs claim that the imports were a significant factor in 
price declines in the regional industry for two reasons. First, plain- 
tiffs raise an economic argument urging that imports depressed the 


industry because imported cement constituted a new source of 
supply in a market where supply already exceeded demand. 
Second, plaintiffs assert that imports contributed to a downward 
spiraling of prices by leading prices in certain instances. 

More specifically, plaintiffs point to Stinnes’ sales record in 
Northern California. Plaintiffs note that the Commission found 
that during 1981 the weighted average price of imported cement 
was usually below that of the domestic producers. They claim that 
Stinnes undersold domestic producers in 54% of reported purchases 
in 1981. Plaintiffs also point to an obvious error in the Commis- 
sion’s calculations in Table C-23 of the Staff Report concerning un- 
derselling in Chouchilla, California. When correctly recalculated, 
those figures add four instances in which the weighted average of 
Japanese prices was lower than domestic prices. Plaintiffs argue 
that the corrected data shows that Japanese cement was the under- 
seller in over half of the total comparisons with domestic prices. 
These facts, argue plaintiffs, render incorrect the Commissions 
statement that based on price, Stinnes was no more competitive 
than domestic producers. 

Plaintiffs also argue that all the compiled data actually shows a 
positive correlation between the presence of imports and declines 
in regional producers’ prices. For Northern California, the ITC re- 
ported that regional producers’ prices declined in a range of 15% to 
21% while prices in areas without imports declined in a range of 
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12% to 18%. Plaintiffs argue that prices in areas with imports ac- 
tually declined a minimum of 17%.'5 The Commission explained 
that areas without imports present also appeared to have less com- 
petition among domestic producers. The Commission specifically 
noted that some purchasers in areas in which no imports were 
present reported buying from only one domestic producer. The 
Commission thus provides one possible explanation for the differ- 
ences in price declines between the areas. 

Plaintiffs then raise similar arguments in terms of the Melwire 
terminal and southern California zones. Again, the Commission 
stated that Melwire’s prices were above regional producers’ actual 
prices although generally below domestic prices on a weighted av- 
erage. Plaintiffs point to data indicating that Melwire’s weighted 
average price was below the domestic weighted price in 74% of the 
comparisons and that Melwire’s lowest actual price was lower than 
the domestics in 45% of the Commission’s comparisons. The Com- 
mission, however, noted that responses to its questionnaires did not 
reveal any consistent price leader. 

Plaintiffs argue that the Commission erred in concentrating on 
the lowest recorded price rather than considering the trend of 
weighted averages. According to plaintiffs, the presence of some 
sales below domestic prices in an industry with declining demand 
forced all prices down. Therefore, plaintiffs claim that the Commis- 
sion erroneously examined whether the imports persistently led 
price undercutting. To plaintiffs, there could never be one price 
leader in a price war situation which was the result of declining 
demand. 

It appears to the court that the key to the Commission’s negative 
injury determinations is the conclusions regarding price effects dis- 
cussed here, particularly its finding regarding price declines in 
areas of no import competition. The finding that prices dropped 
virtually in the same degree in areas where imports were present 
and in areas where imports did not compete has not been shown to 
be unsupported by substantial evidence. The Commission’s conclu- 
sion is based on a valid sub-market analysis which was designed to 
demonstrate the overall price effects of the imports. The declines 
are not perfectly symmetrical, but such symmetry cannot be ex- 
pected in a dynamic market place. 

In addition, the Commission’s mathematical errors are not so 
gross as to invalidate the sub-market analysis or the conclusions 
following from it. Nor have plaintiffs demonstrated that failure to 
rely on averages in certain instances masked any significant evi- 
dence of contribution to causation of injury. Furthermore, plain- 
tiffs’ theory of intermittent price leadership in a downward price 
spiral caused in part by imports, while plausible, is simply another 
rational characterization of the evidence. “That [plaintiffs] can 


15 Plaintiffs claim that the relevant average price declines differed by 6%. 
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point to evidence of record which detracts from the evidence which 
supports the Commission’s decision and can hypothesize a reasona- 
ble basis for a contrary determination is neither surprising nor per- 
suasive. It is not the function of [the] court to decide that, were it 
the Commission, it would have made the same decision on the basis 
of the evidence.” Matsushita Electric Industrial Co. v. United 
States, 750 F.2d 927, 936 (Fed. Cir. 1984). 

This same rationale applies to the Australian product. The Com- 
mission found that price undercutting, suppression and depression 
by the Australian imports was simply not significant. The results 
of the sub-market analysis showed that “[rlegional producer’s 
prices in the metropolitan Los Angeles zones, where competition 
from Australian cement was most direct, declined by similar 
amounts to prices in Bakersfield/Visalia, a market area where no 
known import competition” existed. USITC Pub. No. 1440 at 14. 
Examining price declines for both market areas during the period 
of December 1981 to December 1982, the ITC found a 10% to 138% 
price decline in Los Angeles. For Bakersfield/Visalia the Commis- 
sion found a similar decline of 12% to 13%. Plaintiffs suggest sev- 
eral other factors may have caused these results, but they offer no 
support for their suggestions. They also dispute the exact percent- 
ages of decline and their method of calculation, but do not appear 
to disagree with a 10-14% range of decline for both areas. 

Plaintiffs also claim that the Commission erred by limiting its 
survey of price declines to a twelve month period ending in Decem- 
ber 1982. Plaintiffs claim that had the ITC examined prices from 
the first appearance of Australian imports in 1981, the Commission 
would have noted a time lag between declines in Los Angeles and 
Bakersfield. The Commission, however, provided a rational expla- 
nation for its limited survey when it stated that the level of con- 
sumption of the imports was inconsequential during 1981. USITC 
Pub. No. 1440 at 12. Tables 23 to 26 in the Commission’s determi- 
nation provide substantial evidence for that conclusion. See also 
USITC Pub. No. 1440 at A-66. Only in MZ 221, depicted in Table 
23, were imports listed for 1981. Moreover, those imports only 
began to appear in September of 1981. Although the evidence in 
support of the Commission’s findings regarding price effects is not 
overwhelming, it is clearly more than a “mere scintilla.” The court 
finds plaintiffs’ arguments inadequate to warrant a finding of lack 
of substantial evidence regarding price effects. 


D. Cumulation 


Finally, plaintiff's claim that the Commission erred by conduct- 
ing its analysis without examining the cumulative effect of all the 
Japanese and Australian imports together with the effect of cer- 
tain subsidized Mexican cement. Plaintiffs assert that cumulation 
was mandatory under the case of Republic Steel Corp. v. United 
States, 8 CIT——, 591 F. Supp. 640 (1984), reh’g denied, 9 CIT——, 
Slip Op. 85-27 (March 11, 1985). Plaintiffs claim that the imports 
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not only competed with the domestic cement in more than one area 
but that the imports, through such avenues as sales lost and price 
effects, contributed to injury throughout the entire regional indus- 
try. Plaintiffs further argue that the Commission also erred by fail- 
ing to articulate its reason for not cumulating the imports. 

Plaintiffs cite Matlovich v. Secretary of Air Force, 591 F.2d 852, 
857 (D.C. Cir. 1978) in support of their argument that the ITC was 
obligated to specifically state why it chose not to cumulate in the 
this case. That case is distinguishable from the one at bar. In Mat- 
lovich, an agency acted without any record of the reason for its 
action. Here, the Commission’s actions and its reasons therefor are 
easily discernable for purposes of review.!® 

The Commission argues that cumulation is discretionary. In sup- 
port of its decision not to cumulate, it notes that importers sold 85 
percent of their goods within 100 miles of the import terminals. To 
the ITC, the market areas of each of the imports were segmented 
with very little overlap in markets between imports from Austra- 
lia, the Stinnes terminal in the north, and Melwire in the south. 
The Commission asserts that the sub-market analysis demonstrated 
that the imports did not produce “ripple effects” which could have 
influenced the entire regional industry. Therefore, the Commission 
now claims that the lack of causation or contribution to injury was 
self-evident and cumulation was not warranted. 

The record supports the Commission’s finding that each group of 
the imports entered the region in different areas and affected only 
limited areas of the region, although certain domestic suppliers op- 
erated in more than one major sub-market. The typical case involv- 
ing cumulation concerns a limited area which is affected by im- 
ports from several sources. In the instant case, several areas were 
affected but each area was found to be affected by only one source 
of imports. In addition, the Commission apparently found lost sales 
to be an insignificant indicator of injury and the Commission found 
no significant price effects.17 Having sustained these findings, the 
court can find no basis to remand for further cumulation.!® 

Furthermore, plaintiffs’ view that cumulation is mandatory in 
every case under the statute applicable to this case is not support- 
ed. Republic Steel held that in a preliminary countervailing duty 
determination cumulation was essential to determine the possibili- 
ty of material injury. In that early stage, specific findings of causa- 
tion were found to be out of place. The Republic Steel court, howev- 
er, stated that in a final determination cumulation was not manda- 
tory in every case. Thus, the court explained: 


16 With regard to allegedly subsidized imports from Mexico which apparently did compete with Melwire’s 
product, plaintiffs conceded at oral argument that no case law compels cumulation between LTFV and subsi- 
dized imports and no statute applicable to this case appears to mandate such treatment. 

17 Cumulated volume and consumption data are found in the Staff Report. 

18 The court makes no finding as to whether in another context cumulation would be appropriate even absent 
imports directly competing with each other. 
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Cumulation operates on its own terms at the preliminary de- 
termination to require the consideration of the combined effect 
of all competitive, subsidized, or allegedly subsidized importa- 
tions of a particular product. Jt operates at the final determina- 
tion only in conjunction with findings of contribution to injury 
from the products of particular countries. 

541 F. Supp. at 646 (Emphasis added). 

The essential problem for plaintiffs here is not that the Commis- 
sion failed to consider the injury caused by imports from all coun- 
tries, rather that it simply found no nexus of causation with regard 
to imports from any country. 

Accordingly, the court finds that use of the sub-market analyti- 
cal technique was not contrary to law, that the Commission’s find- 
ings with regard to impact on the domestic industry and effect on 
domestic prices were made in accordance with law and are support- 
ed by substantial evidence, and the Commission did not err in its 
treatment of cumulation. Therefore, this action is dismissed. 


(Slip Op. 85-80) 


Estate OF WILLIAM FINKEL, PLAINTIFF v. RAYMOND J. DONOVAN, 
SECRETARY OF LaABor, UNrTED States DEPARTMENT OF LABOR, 
DEFENDANT 

Court No. 82-11-01541 


Before RE, Chief Judge. 


On Plaintiff's Motion for Review of Administrative Determination 
Upon Agency Record 


MEMORANDUM OPINION AND ORDER 


Plaintiff-decedent’s estate, on behalf of the former employees of 
Trifine Trouser Co., Inc., challenges the Secretary of Labor’s denial 
of certification of eligibility for trade adjustment assistance bene- 
fits. Plaintiff contends that the Secretary’s negative determination 
was based upon an incorrect customer survey. He also contends 
that he was denied due process in not receiving actual notice of the 
receipt of his petition and publication of the notice of investigation 
in the Federal Register. 

Upon submission of the action for determination pursuant to 

Rule 56.1, the court found the administrative record incomplete. 
Upon remand, the Secretary provided the court with the additional 
information, and after review and reconsideration of his initial de- 
cision, again denied certification. 
Held: Since the Secretary’s denial of certification of plaintiff's eligi- 
bility for trade adjustment assistance benefits is supported by sub- 
stantial evidence and is in accordance with the Trade Act of 1974, 
it is affirmed. 
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[The Secretary's determination is affirmed.] 


(Decided July 31, 1985) 
Barnes, Richardson and Colburn; (Jack D. Mlaswki, of counsel) (Andrew P. Vance 
on the brief), for the plaintiff. 
Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch; (Sheila N. Ziff of the brief), for the defendant. 


Re, Chief Judge: In this action, the plaintiff-decedent’s estate 
(plaintiff), on behalf of the former employees of Trifine Trouser Co., 
Inc. (Trifine) challenges a determination of the Secretary of Labor 
which denied its former employees certification of eligibility for 
benefits under the trade adjustment assistance program of the 
Trade Act of 1974, 19 U.S.C. §§ 2107-2487 (1982). The Secretary de- 
termined that plaintiff's petition failed to satisfy the third eligibil- 
ity requirement of section 222 of the Trade Act of 1974, 19 U.S.C. 
§2272 (1972). Specifically, the Secretary found that imports of arti- 
cles like or directly competitive with those produced by Trifine did 
not contribute importantly to Trifine’s decline in sales or produc- 
tion, and thus, to the separation from employment of plaintiff and 
his fellow employees. 

Section 222 requires that the Secretary shall certify a group of 
workers as eligible to apply for adjustment assistance benefits if it 
is determined: 

(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or partially separated, or are threatened 
to become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivision 
have decreased absolutely, and 

(3) that increases of imports of articles like or directly competi- 
tive with articles produced by such workers’ firm or an appro- 
priate subdivision thereof contributed importantly to such total 
or partial separation, or threat thereof, and to such decline in 
sales or production. 


19 U.S.C. § 2722. 

After reviewing the administrative record, and the arguments 
and briefs of the parties, this Court holds that the Secretary’s 
denial of certification is supported by substantial evidence, and is 
in accordance with law.! 


Facts 


On March 23, 1981, plaintiff filed a petition with the Department 
of Labor’s Office of Trade Adjustment Assistance (OTAA) on behalf 
of the former employees of Trifine Trouser Co., Inc., for certifica- 
tion of eligibility for trade adjustment assistance benefits. Pursuant 


1 To protect the interests of the parties, all confidential business data has been deleted from this official pub- 
lished decision. Confidential data is included in the decision of the court made available to counsel for the par- 
ties. 
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to section 221(a) of the Trade Act of 1974, 19 U.S.C. §2271(a) (1982), 
OTAA published a notice of the filing of the petition and the initi- 
ation of an investigation. 46 Fed. Reg. 20,322 (1981). Plaintiff's peti- 
tion contended that increased imports of men’s and boys’ trousers 
or slacks “contributed importantly” to the decline in sales and pro- 
duction at Trifine, and to the eventual separation from employ- 
ment of the workers, thereby entitling them to certification. 

OTAA’s investigation disclosed that all of Trifine’s employees 
were engaged in employment related to the production of men’s 
and boys’ dress and sports slacks. While Trifine’s production mix 
changed from year to year, approximately [* * *] percent of Tri- 
fine’s sales in 1979 were boy’s slacks. The remaining [* * *] per- 
cent were men’s slacks. The work performed consisted of sewing, 
pressing and labelling the garments. After completion, the slacks 
were shipped to retail stores throughout the United States. 

OTAA’s investigation included a nationwide industry study 
which analyzed the goods produced by Trifine. The study disclosed 
that imports of men’s and boy’s trousers declined 24.0 percent be- 
tween 1978 and 1979 after increasing by 1.4 percent between 1977 
and 1978. OTAA determined that imports for 1980 advanced 7.3 
percent over 1979, and that the domestic production of men’s and 
boy’s trousers and shorts decreased 7.6 percent between 1978 and 
1980. 

OTAA also conducted a survey of the major customers of Trifine, 
about 60% of whom responded to the questionnaire. In attempting 
to determine whether these customers had shifted their purchases 
from Trifine to imports, the OTAA requested customers to provide 
information on 1) purchases from Trifine, 2) purchases from other 
domestic sources, and 3) purchases from foreign sources. The ma- 
jority of Trifine’s major customers who responded to the survey in- 
dicated that they did not import any men’s or boys’ slacks in 1979 
and 1980. 

Based on these findings, the Secretary concluded that the former 
employees of Trifine did not satisfy the group eligibility require- 
ments of section 222, reasoning that the customer survey revealed 
that most Trifine’s customers did not import men’s or boys’ slacks 
in 1979 and 1980. Indeed, those customers who did import men’s 
and boys’ slacks in 1979 and 1980 represented a relatively small 
percentage of Trifine’s sales in 1979 and 1980. Thus, the Secretary 
issued a negative determination on plaintiff's petition for certifica- 
tion. 47 Fed. Reg. 15,927 (1982). 

Plaintiff sought reconsideration of the Secretary’s negative deter- 
mination. He contended that: (1) Trifine’s sales had declined gradu- 
ally since 1974 because of increased imports of men’s and boys’ 
slacks; (2) he was denied due process in that he was not informed 
he could request a public hearing; (3) there was an error in OTAA’s 
memorandum of recommendation pertaining to the use of company 
labels; (4) Trifine had an excellent business and credit record; and 
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(5) it was the company’s policy not to resort to imports of slacks at 
the expense of unionized labor. 

In dismissing plaintiff's application for reconsideration, the Sec- 
retary explained that: (1) the customer survey showed that the 
workers did not meet the “contributed importantly” test; (2) the 
Department of Labor could not, under section 221, consider Tri- 
fine’s decline in sales prior to 1980 because the certification cover- 
age (and the pertinent data to be considered) is limited to workers 
whose separation occurred no earlier than one year prior to the 
date of plaintiff's petition (March 23, 1981); (3) while the published 
notice of investigation extended an invitation for a public hearing, 
a hearing is not a condition precedent for the Secretary to make a 
determination; (4) the remaining points raised by plaintiff as to the 
company’s business and credit record, its policy not to import 
slacks, and OTAA’s alleged error pertaining to the use of company 
labels, are not relevant to a determination of certification. 

On November 15, 1982, plaintiff commenced this action by filing 
a letter complaint seeking judicial review of the Secretary’s final 
determination. Subsequently, based on the administrative record, 
plaintiff filed a motion for review of the Secretary’s determination. 

Upon submission of this action for determination pursuant to 
Rule 56.1, the court found that, since the Secretary had failed to 
submit relevant documents and information prepared for and con- 
sidered in reaching his initial negative determination, the adminis- 
trative record was incomplete. Upon remand, and, in compliance 
with the court’s order, the Secretary submitted the additional in- 
formation, and set forth the reasons for reaffirming his original de- 
cision. 

Plaintiff contends that, in concluding that imports did not con- 
tribute importantly to the separation at Trifine, the Secretary mis- 
interpreted the phrase “contributed importantly,” and made find- 
ings not supported by substantial evidence. Furthermore, plaintiff 
contends that the Secretary’s own findings establish that increased 
imports “contributed importantly” to the separations at Trifine. 

Specifically, plaintiff attacks the investigative method and factu- 
al findings utilized in the Secretary’s evaluation. First, he objects 
to the alleged emphasis placed upon Trifine’s customers who in- 
creased, rather than decreased, purchases of its products. Plaintiff 
argues that the customer survey inadequately represented: (1) 
those customers who decreased purchases from Trifine and 
switched to imports; and (2) those customers who switched to other 
domestic sources, in lieu of imports, because those domestic manu- 
facturers lowered their prices to meet the competition from im- 
ports. Second, plaintiff contends that the customer survey was in- 
capable of showing Trifine’s difficulty in obtaining new customers 
due to the increasing share of the market captured by imports. 

Plaintiff also asserts that the Secretary’s failure initially to 
submit the entire administrative record is inexcusable, and consti- 
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tutes bad faith. Consequently, plaintiff requests that legal fees, 
costs and expenses of this action be assessed against the defendant. 
Finally, he alleges that he was improperly denied an opportunity 
to present his views at a hearing. 

Two questions are presented in this action. First, whether 
OTAA’s customer survey was conducted in a manner that provided 
an accurate picture of the effect of imports on Trifine’s business for 
the years 1979 and 1980. Second, whether in finding that imports of 
men’s and boys’ slacks did not contribute importantly to a decline 
in Trifine’s sales, and thus, to the separation from employment of 
its employees, the Secretary correctly interpreted and applied sec- 
tion 222(3) of the Trade Act of 1974. 

The court holds that plaintiff has not shown that the OTAA’s 
customer survey was flawed, or that imports contributed impor- 
tantly to Trifine’s loss of sales or the worker’s separation from em- 
ployment. 


Dur Process 


Section 221 authorizes the Secretary to provide for a public hear- 
ing and afford interested parties an opportunity to be present and 
comment on a petition for certification. Under 29 C.F.R. 90.13(a), 
an interested party must request a hearing within ten days after 
the date of the Secretary’s publication in the Federal Register of 
the notice of receipt of the petition. 

Plaintiff does not dispute that the Secretary fulfilled the obliga- 
tions required under the statute and pertinent regulations. He 
argues, however, that the Secretary also should have provided him 
with actual notice so that he would have been aware of the pre- 
scribed time limitation to request a hearing. In support of his posi- 
tion, plaintiff cities Tyler v. Donovan, 3 CIT 62, 535 F.Supp. 691 
(1982), as demonstrating a liberal interpretation and application of 
the statute and regulations pertaining to pro se plaintiffs in trade 
adjustment assistance cases. 

In Tyler, the question presented was whether procedural irregu- 
larities at the administrative level prejudiced the rights of plain- 
tiffs. The alleged errors in Tyler included the Secretary’s failure to 
publish a notice in the Federal Register that he had received plain- 
tiffs’ petition and initiated an investigation, and his failure to pub- 
lish a notice and summary of his final determination. In this case, 
there is no dispute that the Secretary has compiled with the rele- 
vant procedural requirements. The question presented here is 
whether, in the absence of an affirmative requirement to do so, the 
Secretary also should have given plaintiff actual notice of the re- 
ceipt of the petition when published in the Federal Register, there- 
by affording him an opportunity to present his views at a hearing. 
Hence, Tyler is clearly distinguishable from the instant case. 

It is well settled that “the essence of due process is the require- 
ment that a person in jeopardy of serious loss [be given] notice of 
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the case against him and opportunity to meet it.” Mathews v. El- 
dridge, 424 U.S. 319, 348 (1976) (quoting Frankfurter, J., concurring 
in Joint Anti-Facists Committee v. McGrath, 341 U.S. 123, 171-72 
(1951)) (emphasis added). It is also true that “because of the ex 
parte nature of the certification process, and the remedial purpose 
of the trade adjustment assistance program, the Secretary is 
obliged to conduct his investigation with the utmost regard for the 
petitioning workers.” Local 167, International Molders and Allied 
Workers’ Union v. Marshall, 643 F.2d 26, 31 (1st Cir. 1981). 

The court is not persuaded by the Secretary’s contention that, 
since “on at least three occasions, albeit on an informal basis, the 
petitioner had an opportunity to submit his views,” due process re- 
quirements were met. It is the opinion of the court that a more 
precise and demanding standard is necessary to meet the require- 
ments of due process, particularly since plaintiff was proceeding 
pro se before the Secretary. Accordingly, the court expresses the 
view that the Secretary should provide actual notice to all petition- 
ers when the petition is received, and that the notice of investiga- 
tion should be timely published in the Federal Register. As noted 
in Tyler, “the cost and administrative burden of conveying the ad- 
ditional information is minimal when compared with the benefits 
reaped by the parties and the court in devoting their efforts to the 
merits of the case rather than to procedural issues.” Tyler, supra, 3 
CIT at 66, 535 F.Supp. at 694. 

Nevertheless, under the present circumstances, the court has 
concluded that this action is properly before it for determination, 
and that the Secretary has followed the procedural requirements of 
the statute and pertinent regulations. Case law teaches that the 
court will not set aside agency action unless the procedural errors 
complained of were prejudicial to the aggrieved party. John V. Carr 
& Son, Inc. v. United States, 69 Cust, Ct. 78, C.D. 4377, 347 F.Supp. 
1390 (1972), aff'd, 61 CCPA 52, C.A.D. 1118, 496 F.2d 1225 (1974). 
Thus, in this case, the court holds that there are no procedural 
errors that have prejudiced plaintiff's right to a fair consideration 
of his petition at the administrative level, or his right to meaning- 
ful judicial review. 


Secretary’s Methodology 


Plaintiff maintains that the court must overturn the Secretary’s 
negative determination because OTAA’s chosen method of investi- 
gation precluded an accurate analysis of the effect of increased im- 
ports upon Trifine’s decline in sales. Specifically, plaintiff alleges 
that OTAA’s underlying findings are based upon a biased customer 
survey which represented only those customers who increased, 
rather than decreased, purchases from Trifine during the 1979- 
1980 period. He urges that the survey inadequately represented 
those customers who had decreased purchases from Trifine and 
also switched to imports, or to other domestic sources who had low- 
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ered prices to compete with imports. Finally, plaintiff contends 
that the survey was incapable of revealing Trifine’s inability to 
obtain new customers because of the increasing share of the 
market captured by imports. 

The purpose of the customer survey was to determine how much 
of Trifine’s decline in sales was directly attributable to its custom- 
ers switching to imports during the 1979-1980 period. To determine 
this, OTAA identified those customers who indicated that they had 
imported boys’ and men’s slacks, and compared the amount ex- 
pended toward these purchases with the total amount of Trifine’s 
sales decline for those years. OTAA then determined what percent- 
age of Trifine’s total sales decline in 1980 was attributable to im- 
ports. 

OTAA determined that the amount of sales represented by the 
responding customers was [* * *] in 1979 and [* * *] in 1980. The 
amount of sales to respondents which shifted from Trifine to im- 
ports between 1979 and 1980 was [***]. The percentage that 
amount represented of Trifine’s sales to respondents was [* * *] per- 
cent in 1979, and [* * *] percent in 1980. Finally, OTAA compared 
the sales lost to imports [* * *] to Trifine’s total sales decline [* * *] 
for the 1979-1980 period. It then concluded that [* * *] percent of 
Trifine’s total sales decline in 1980 was attributable to imports. 

Contrary to plaintiffs contention, the survey did not represent 
only those customers who increased rather than decreased pur- 
chases from Trifine. Rather, consistent with its purpose, the survey 
focused upon how much of Trifine’s total sales decline was directly 
attributable to imports. Plaintiff urges that a more appropriate 
analysis would have been to compare proportionally the amount of 
import purchases with all of Trifine’s sales in 1980. He submits 
that, as sales to the respondent customers consititued [* * *] per- 
cent of all Trifine’s sales in that year, only [* * *] purchases was 
reflected in the survey. Therefore, plaintiff claims, since [* * *] was 
attributable to switches to imports, it follows that [* * *] times that 
amount or [* * *] percent of the total sales decline, should be attrib- 
utable to imports. 

OTAA is the agency within the Department of Labor charged 
with responsibility for investigating petitions for certification of 
group eligibility for worker adjustment assistance. 29 C.F.R. § 90.12 
(1982). while OTAA has a duty to investigate, the nature and 
extent of the investigation are matters resting properly within the 
sound discretion of the administrating officials. Woodrum v. Dono- 
van, 4 CIT 46, 51, 544 F.Supp. 202, 206 (1982), aff'd, 737 F.2d 1575 
(Fed. Cir. 1984). 

The use of the customer survey method has been approved by the 
courts in several prior judicial determinations. Cherlin v. Donovan, 
6 CIT ——, 585 F.Supp. 644 (1984); United Glass and Ceramic Work- 
ers of North America v. Marshall, 584 F.2d 398 (D.C. Cir. 1978); 
Local 167, International Molders and Allied Workers’ Union v. 
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Marshall, 643 F.2d 26 (ist Cir. 1981). While the courts have charac- 
terized the survey method as “not a very sophisticated test,” they 
have, nevertheless, held that the technique was a reasonable 
means of ascertaining the existence of a causal nexus between in- 
creased imports and a firm’s lost sales, and thus the resultant sepa- 
ration of its employees. Local 167, supra, 643 F.2d at 30 (quoting 
United Glass & Ceramic Workers, supra, 584 F.2d at 405). 
This Court has expressly noted that: 


administrative officials must have the n flexibility to 
discharge their official responsibilities under the worker ad- 
justment assistance oe While the court may identify 
flaws in the methodology used by the Secretary, it is not the 
court’s function to substitute its own method of analysis for 
that of the Secretary. Rather, the court will substantially defer 
to the Secretary’s “chosen technique, only remanding a case if 
that technique is so marred that the Secretary’s finding is arbi- 
trary or of such nature that it could not be based on ‘substan- 
tial evidence.’ ” 


Cherlin, 6 CIT at ——, 585 F. Supp. at 647 (quoting United Glass & 
Ceramic Workers, supra, 584 F.2d at 405.) 

The major customers who responded to the survey accounted for 
a substantial part of Trifine’s 1980 sales. In the aggregate they in- 
creased their purchases from Trifine by [* * *] during the 1979- 
1980 period. Very few customers imported men’s and boys’ slacks 
during this period. Most major customers either increased pur- 
chases from Trifine or decreased import purchases. Only [* * *] in- 
dicated that it had increased imports in 1980 while decreasing pur- 
chases from Trifine. Finally, the customers who did purchase im- 
ports represented only [* * *] percent of Trifine’s total sales in 
1979, and [* * *] percent of its sales in 1980. 

In reviewing the appropriate data, and the applicable case law, 
the court has concluded that the Secretary’s technique is not so 
marred that his finding was arbitrary, or that it was not based 
upon substantial evidence. Indeed, the data upon which the Secre- 
tary relied weighs strongly against plaintiff's contention. Even as- 
suming, arguendo, that the survey was not complete, plaintiff has 
failed to demonstrate that imports “contributed importantly” to 
Trifine’s loss of sales or to the worker’s separation from employ- 
ment. Since, on this record, plaintiff has not presented any rele- 
vant evidence to support his position that OTAA’s method was 
flawed, the court upholds the Secretary’s chosen technique. 


Causation 


Plaintiff contends that the Secretary erred in interpreting the 
causation standard of section 222(3). In order to meet the required 
standard, increased imports must have “contributed importantly” 
to the decline in sales and production of plaintiff's firm, and to the 
eventual separation of its employees. In order to ascertain this, 





US. COURT OF INTERNATIONAL TRADE 67 


OTAA considered the actual sales lost by Trifine as a direct result 
of its major customers switching to imports. Plaintiff argues that 
OTAA should also have taken into account: (1) those customers 
who decreased purchases from Trifine and switched to imports, or 
to other domestic sources who had lowered their prices to compete 
with imports, and (2) Trifine’s inability to attract new customers 
due to increasing import penetration. 

The Secretary has consistently interpreted section 222(3) to au- 
thorize trade adjustment assistance for workers only if they can es- 
tablish an important causal nexus between increased imports and 
their separation from employment. Abbott v. Donovan, 6 CIT ——, 
570 F. Supp. 41, 49 (1983). Important causal nexus essentially refers 
to the term “contributed importantly,” and suggests a direct and 
substantial relationship between increased imports and a decline in 
sales and production. See Abbott v. Donovan, 8 CIT ——, 596 F. 
Supp. 472, 475 (1984). Plaintiff's contention that the Secretary mis- 
applied the causation standard in not considering the indirect ef- 
fects of increased imports ignores the intent of the statute. On this 
point, the observations of the Cherlin court are most instructive. 
The court, in pertinent part, stated: 


Any examination of the causation standard must begin with 
the statute itself. Section 222 provides that “the term ‘contrib- 
uted importantly’ means a cause which is important but not 


necessarily more important than any other cause.” The statute 
offers little assistance in ascertaining the precise meaning to 
be accorded the word “important.” Hence, the court may seek 
guidance from the accompanying legislative history. 


The relevant history reveals that Congress intended that “a 
cause * * * be significantly more than de minimus to have 
contributed importantly.” S. Rep. No. 93-1298, 93rd Cong., 2d 
Sess. 133, reprinted in 1974 U.S. Code Cong. & Admin. News 
7186, 7275. Yet, Congress strongly advised against the use of 

“any mechanical designation such as a percentage of causa- 
tion.” Id. By way of example, the Senate Report noted that if a 
factor, other than imports, was “so dominant” that any separa- 
tion from employment and decline in sales or production would 
have occurred despite the presence of increased imports, the 
Secretary could not find that a petition satisfied the statutory 
causation requirement. Jd. 


Indeed, it is evident that any separation resulting from “do- 
mestic competition, seasonal, cyclical or technological factors,” 
regardless of the level of import penetration, is not sufficient 
to qualify a worker for certification of eligibility for trade ad- 
justment assistance benefits. Jd. 


6 CIT at ——, 585 F.Supp. at 648. 
Plaintiff erroneously suggests that, had the Secretary taken into 


account factors other than direct loss of sales due to customers’ 
switching to imports, the result would have been an affirmative de- 
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termination for certification. The legislative history of section 
222(3), however, clearly indicates that any separation resulting 
from a factor other than import penetration, such as domestic com- 
petition, does not warrant certification. Therefore, plaintiff's con- 
tention that the Secretary erred in interpreting the causation 
standard of section 222(3) cannot be sustained. 

The sole question remaining is whether a shift by Trifine’s cus- 
tomers to imports “contributed importantly” to the decline in sales 
at Trifine and eventual separation of its employees. A careful 
review of the administrative record reveals that, upon considering 
the results of the customer survey, only [* * *] percent of Trifine’s 
total sales decline was attributable to Trifine’s customers’ switch- 
ing to imports. In view of congressional intent that “a cause. . . be 
significantly more than de minimus to have contributed important- 
ly,” this Court holds that the Secretary did not err in finding that 
imports of men’s and boys’ slacks did not contribute importantly to 
Trifine’s loss of business and eventual separation of its employees. 
Since the court finds that the Secretary did not commit error, it 
need not address the issue of bad faith asserted by plaintiff in the 
Secretary's initial failure to submit the entire administrative 
record, nor plaintiff's request for legal fees and costs. 

Accordingly, it is the determination of the Court that the Secre- 
tary of Labor’s denial of certification is supported by substantial 
evidence, and is in accordance with the trade adjustment assistance 
provisions of the Trade Act of 1974. The determination of the Sec- 
retary is therefore affirmed, and plaintiff's action is dismissed. 
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